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BEFORE THE
| LLI NO S COMMERCE COMM SSI ON

I N THE MATTER OF: )

)
CI TI ZENS UTI LI TY BOARD, )
Cl TI ZENS ACTION/ I LLINOI' S and )
AARP, )

)

VS. ) No. 08-0175

| LLI NOI' S ENERGY SAVI NGS CORP. )
d/ b/a U. S. ENERGY SAVI NGS )
CORP. )

)
Conpl ai nt pursuant to 220 ILCS )
5/19-110 or 19-115. )

Chi cago, | noi s

[1i
Oct ober 16th, 2009
Met pursuant to notice at 10:00 a.m

BEFORE:
MR. DAVI D Gl LBERT, Adm nistrative Law Judge.

APPEARANCES:

Cl TI ZENS UTI LI TY BOARD
MS. JULI E SODERNA
309 West Washington Street, Suite 800
Chi cago, Illinois 60606
Appearing for the Citizens Utility Board;

LOW S & GELLEN
MR. MARTIN M. McMANAMAN
MR. KEVIN J. CLANCY
200 West Adans Street, Suite 1900
Chi cago, Illinois 60606
for Illinois Energy Savings Corporation;
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APPEARANCES ( Cont ' d):

MS. JENNIFER L. LIN
MS. NORA A. NAUGHTON

160 North LaSalle Street, Suite C-800
Chi cago, Illinois 60601
for Illinois Commerce Comm Ssion.

SULLI VAN REPORTI NG COMPANY, by

Bar bara A. Perkovich,

CSR
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Re - Re - By
W t nesses: Direct Cross direct cross Exam ner
A. Gendusa 781 786 811 815 805
B. McDani el 819 822 884 880
L. Jodl owska 889 891 900
J. Aghew 907 910 966 954
EXHIBILTS
Number For ldentification In Evidence
CUB Exs. 2.0 786 786
2.1 786 786
2.2 786 786
2.3 786 786
5.0 786 786
9.0 786 786
CUB Exs. 8.0 821 821
8.0C 821 821
8.1 821 821
8.2 821 821
8.3 821 821
Resp. Ex. 8 853 880
Resp. Ex. 9 858
Resp. Ex. 10 864 880
CuB Exs. 3.0 888 888
6.0 888 888
10.0 888 881
cuB 1.0 891 891
1.1 891 891
Staff Exs. 1.0 909 909
1.0C 909 909
2.0 909 909
2.0C 909 909
2.1C 909 909
Resp. Ex. 11 936 954
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MS. SODERNA: CUB calls Aimee Gendusa.

JUDGE Gl LBERT: Pursuant to the authority of the
I1'linois Commerce Comm ssion, | now call Docket
08-0175. If I could have appearances for the
record, please, beginning with the conpl ai nant.

MS. SODERNA: Appearing on behalf of the Citizens
Utility Board, Julie Soderna, 309 West Washi ngton,
Suite 800, Chicago, Illinois 60606.

MS. NAUGHTON: Appearing on behalf of staff Nora
Naught on and Jennifer Lin, 160 North LaSalle, Suite
C- 800, Chicago, Illinois 60601.

MR. McMANAMAN: And appearing on behal f of
respondent, Martin McManaman and Kevin Clancy,
Lowis and Gellen, 200 West Adams Street, Suite
1900, Chicago, Illinois 60606.

JUDGE Gl LBERT: We're here on a conpl aint by
Citizens Utility Board and AARP versus Illinois
Energy Savings Corp, doing business as, U S. Energy
Savings Corp. We are in day three of our
evidentiary hearings. W have had several
wi t nesses already. Today the first witness is a

witness for the Citizens Utility Board. If | can
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pronounce this correctly, Aimee Gendusa-English.
MS. GENDUSA- ENGLI SH: Correct.
JUDGE Gl LBERT: Let me swear you in.
(Wtness sworn.)
Al MEE GENDUSA- ENGLI SH,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MS. SODERNA:
Q Good morning, could you please state your
full name and spell it for the record.
A Ai mee Gendusa-English. And it's A-i-me-e,
G, as in George, e-n-d-u-s-a, hyphen, English,
E-n-g-1-i-s-h.
Q And are you adopting the testinmony of

Sandra Marsalen in this proceedi ng?

A Yes.
Q And that consists of the direct testinony
| abel ed CUB Exhibit -- corrected CUB Exhibit 2.0.

Rebuttal testinmny, |abeled CUB Exhibit 5.07

A. Yes.
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Q And the surrebuttal | abeled CUB
Exhibit 9.07?

A Yes.

Q And in addition, the you are adopting the
attachments to Ms. Marsalen's direct testinmony
which is CUB Exhibit 2.1, 2.2, 2.3 and that's the

extent of the exhibits; is that right?

A Yes.

Q And can you explain your current position
at CuUB?

A | am currently the senior consumer rights

counsel or and social service |iaison.

Q And what ot her positions have you held at
CuB?
A Until recently, | was senior consunmer

rights counselor without the added responsibilities
of social service liaison. And prior to that | was
consumer rights counselor, w thout being considered
seni or.

Q And how | ong have you been at CUB?

A Since July 2004.

Q Can you summarize your experience before
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j oi ni ng CUB?

A | medi ately before joining CUB, | worked at
the Community Econom c Devel opment Associ ati on of
Cook County as a coordinator in the |low inconme hone
ener gy assistance program And prior to that | had
several other positions with non-profit
organi zati ons doing various advocacy and I|iaison
type work.

Q And do you have any changes or corrections
to Ms. Marsalen's testinony?

A | do.

Q And with regard to Ms. Marsalen's direct
testimony, could you point me to what has changed?

A There is really only two changes. It would
be on -- in the direct testimony in Line 108 with
regards to the number of U.S. Energy conplaints. I
woul d need to change that number to 446 for nyself.

Q And that was the number of conplaints you
have personal know edge of from the period of
January 1lst, 2007, through the date this testinmny
was filed on August 28th, 20087

A. Yes.
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Q And what ot her changes are there?

A That's the only one in the direct
testinony, right.

Q Okay. And then rebuttal testinmony?

A In the rebuttal testinmny she makes nore
reference to specific numbers of complaints. So in
Line 68 and 69 | would have to say that |'ve had
5 years experience, instead of 9. And that she
says she's handl ed tens of thousands of conplaints.
But since ny -- for ny entire tenure at CUB, |'ve
handl ed approximately 9,000 consumer conpl aints.

Q And then are there any other changes to the
rebuttal testinony?

A In Line 79, she's said she's handl ed over a
t housand U.S. Energy conplaints and |, for ny --
fromnmy record |I've handled a total of 875 U.S.
Energy conpl aints, through the date of the rebuttal
testinony.

Q And with those changes -- are there any
ot her changes?

A No.

Q And with those changes and corrections to
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your testinmony, if | were to ask you the questions
set forth in the testimny today, would your
answers be the same?

A Yes.

Q And are those answers true and correct to
t he best of your know edge and belief?

A Yes.

MS. SODERNA: And with that | would |ike to nmove
for the adm ssion of CUB Exhibits 2.0, 2.1, 2.2,
2.3 -- I'"'msorry, it's CUB Exhibit 2.0, the direct
testinony of Ms. Marsalen is actually corrected, it
was corrected the following day it was filed
originally, on August 29th. And CUB Exhibit 5.0
which is Ms. Marsalen's rebuttal testimny and CUB
Exhibit 9.0 which is Ms. Marsalen's and now
Ms. Gendusa-English's surrebuttal testinmony.

JUDGE Gl LBERT: Are there any objections to the
adm ssion of any or all of those exhibits?

MR. McMANAMAN: None, your Honor.

MS. LIN: None.

JUDGE Gl LBERT: CuB 2.0, 2.1, 2.2, 2.3, 5.0 and

9.0 are adm tted.
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(Wher eupon, CUB Exhi bits Nos.
2.0, 2.1, 2.2, .2.3, 5.0 and 9.0
were admtted into evidence
havi ng been previously filed on
e-docket as of this date.)

THE COURT: |s there cross exam nation?

MR. McMANAMAN: Yes, there is, your Honor.

CROSS EXAM NATI ON
BY
MR. Mc MANAMAN:

Q Good morning, M. English.

A Mor ni ng.

Q The first thing I wanted to do was direct
your attention to attachment No. 2 to the direct
testinony. Do you have that in front of you?

A | don't believe |I have the attachnments,
actually, but if | recall it's a print screen from
our dat abase.

MS. SODERNA: | don't think I have it, but if you
just show it to the witness and that m ght trigger
her menory.

MR. McMANAMAN: | have handwriting on my copy.
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JUDGE Gl LBERT: This is what's | abeled CUB
Exhibit 2.2.

MR. McMANAMAN: That's correct, your Honor.
Thank you.
BY MR. Mc MANAMAN:

Q Were you able to take a | ook at that
document, Ms. English?

A. Yes.

Q It's not a screen shot it's -- can you tel

us what it is for the record?

A Exhibit 2.2 is the data entry guidelines
for the consumer advocacy database.

A Okay, great.

Q And the question that | have is on the
fourth page of that exhibit or relates to the
fourth page of that exhibit.

A The information to obtain?

Q No, it's the page right before that, is
that the third?

A Probably the third page.

Q Oh, you're right, I'msorry. Do you see

where there is a field about a little bit mre than
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hal fway down the page that says, dollars saved?

A Yes.

Q In the case of a customer who called CUB to
compl ai n about U.S. Energy Savings Corp, would the
wai ver of an exit fee be considered dollars saved?

A My understandi ng would be, | think we would
count it as dollars saved if the fee had actually

been bill ed.

Q But you wouldn't count it if it hadn't been
billed yet?
A | don't think so, no. | woul dn't

personal ly.

Q | s dollars saved | ogged for every consumer
complaint, if there are such dollars saved?
A It's supposed to be, yes.

Q And what is the purpose of that?

A | believe that that field is so that we can
keep records for our board menbers and ot her
funders who m ght be interested in knowi ng a
general figure that we could say that we've saved
for the consuners that we've hel ped.

Q So there are some people outside of CUB
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that the information is provided to?

A | honestly don't know.

Q When you refer to funders, who are they?

A | don't know. That field is not one that
we -- that | use very often.

Q What do you understand a funder to be?

A Well, we're funded by individual donors, so

we have to report to the public, we issue an annual
report.

Q Okay, those are the only questions | have
on there. When a customer calls CUB to conpl ain,

do you tell them whether their conmplaint is valid

or not?
A | don't believe | ever use the word valid.
Q When you're speaking with them on the

phone, do you give them any assurance of what the
outcome will be?

A No.

Q Do you tell them anything about what the
outcome will be?

A No. As indicated in the data entry

gui delines and in the direct testinmny, we
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generally council people as to whether or not it
seems if a particular regulation has been viol at ed,
but we say that we're going to file a conpl aint
with the Conmpany, the Company will follow up with
you in X-amount of days and we don't really give
them any i nformation about how it's going to turn
out .

Q One of the things that -- well, let nme ask

you this, what's the name of the group that you

work in?
A The consumer advocacy departnment.
Q Okay, consumer advocacy department. s one

of the things that that department does is tracking
compl aint trends?

A We do.

Q And did you do that for Just Energy in
2007? And let me just make clear, by Just Energy,
| mean the company that used to be called U. S.

Ener gy Savi ngs Corp?

A | didn't personally, but.
Q But CUB as an organization did?
A Yes.
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Q O | should -- let me rephrase that. The
consumer advocacy department did, correct?

A Yes.

Q Do you know what trend, if any, the
department noticed in 20077

A | believe we noticed an increase in
complaints in 2007.

Q Was that the only trend that was noticed?

A That's the only one that | can think of
personal ly. Because Sandra is the one that would
be in charge of harvesting the data to identify
whet her or not there was a trend.

Q Ri ght . But you're adopting her testinmony
t oday, right?

A Yes. And | do know that, from ny

experience, | experienced an influx of calls during

that time period. W had neetings in which we
di scussed the increased call volume regarding U.S.

Energy.

Q When did you experience an influx of calls,

what month of that year?

A | couldn't specify a month exactly.
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Q Do you remember what nmonth you had the
meetings?

A Thr oughout. We have department neetings, a
little bit less than nonthly. So every several
weeks we have a meeting.

Q Do you remember which nmeeting you tal ked
about Just Energy?

A | don't recall. Usual ly, even now, we talk
about Just Energy, U.S. Energy, at alnmost all of
our department meeti ngs.

Q And was that the same in 20077

A Yes.
Q Was there a red flag that went up in the
consumer advocacy departnment about -- with respect

to U.S. Energy Savings Corp in 20077

A | don't recall, because U.S. Energy, |
woul d have to be blunt and say that, U. S. Energy is
al ways a cause of red flags in our departnent.

Q So there was no particular time over the
course of 2007 when the concern became el evated?

A | do recall that there was an increase in

call volume during the time period, yes.
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Q But you can't recall at what point over the
course of the year?
A No, not off the top of my head, but that's

why we have the database so we can measure that.

Q And it was measured in 20077
A Well, we have the nunber -- the
testinony -- it's either the testinony or the

rebuttal contains the total number of conplaints
t hat were | ogged during that time period.
Q Ri ght, but |I'm just asking, your group was

measuring it over the course of 2007, right?

A Yes.
Q | wanted to direct your attention to the
rebuttal testinony on Page 3, if | could. And

specifically Line 60.

A Ckay.

Q | guess actually the sentence there starts
on Line 58 and then runs through Line 60. Do you

see that?

A Yes.
Q And on Line 60 -- well, | guess, is it fair
to say that what you're saying there -- you're
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comparing U. S. Energy Savings Corp's conpl aint
vol ume agai nst the conpl aint volumes of other
alternative gas suppliers; is that right?

A Conbi ned, yes.

Q Ri ght. And so you say that all of the
ot her alternative gas suppliers combined had a
total of 800 conplaints, right?

A Yes. It says approxi mately 800.

Q OCkay, right, approximtely 800. The 800 or
approximately 800 figure is the number of
conpl aints that were received by CUB, correct?

A Yes.

Q And it's not the total amount of conplaints
t hat may have been received by other entities or
those alternative gas suppliers thenselves, right?

A No, these would be conmplaints that cane
t hrough our consumer hotline.

Q When you're talking about the other
alternative gas suppliers, how many other ones are
there, at that time?

A | don't know for sure. Ri ght now | believe

there are 11 alternative gas suppliers total that
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we track in our database.

Q But do you know how many other alternative
gas suppliers made up the 800 figure?

A No, not off the top of ny head.

Q Of the other alternative gas suppliers that
correlate to the 800 figure in Line 60, how many
new contracts did they have between January 1st,

2007 and Septenber 30th, 2008?

A | would have no way of know ng that.
Q CUB doesn't track that, does it?
A How many new -- how many -- are you asking

how many of these conplaints involved new contracts
or how many new contracts the individual conpanies
had on their own?

Q The second.

A | would have no way of know ng that.

Q Woul d you agree with me that not all of the
compl aints that CUB receives about U.S. Energy

Savings Corp or Just Energy are agent related?

A Yes, | would agree with that.
Q And of the -- well, actually if you | ook a
l[ittle -- if you turn back to Page 2 of the
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rebuttal testinony, towards the bottom of the page
at Line 53, do you see where it says USESC had a
total of 1900 conpl aints?

A Um hmm

Q Do you know how many of those 1900
conplaints related to contracts that were signed on
or after January 1st, 2007?

A | don't know that.

Q And then, by extension, you don't know how
many of those conplaints related to contracts that
were signed on or before January 1st, 2007, right?

A No. | don't know that.

Q When CUB receives a conplaint froma
customer, the conplaint can sometimes be referred
to another entity like the Commerce Conm ssion or
the Attorney General's office, correct?

A We refer -- we do refer consumers to those
agencies if we are unable to obtain a resolution
t hrough our procedures.

Q Okay. So when would that referral -- can
you explain for me when that referral would take

place with respect -- relative to the time that CUB
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woul d receive, you kn
froma customer?
A Well, speakin

when we have an indiv

ow, the first communi cation

g for our depart

i dual consuner,

ment only,

if they are

not satisfied with the resolution that we've been

able to obtain, we w
depending on the circ
option of calling the

or the Attorney Gener

Il tell them that they,

unst ances, they

may have the

[1l1inois Commerce Comm SSion

al's consumer fraud hotline.

And with the Illinois Commerce Conmm ssion, we do

have a procedure where we can send the information

over to them on behalf of the custonme

consi der that a refer
Q So those are

ot her places that ref

ral.

r. But we

referrals. Are there any

errals go, besides those two,

the Commerce Conmm ssion and the Attorney General's

of fice?

A If it has to
handl e, we do have a
refer people to.

Q And with resp

Ener gy Savi ngs Corp,

do with an issue

t hat we don

long list of agencies we can

ect to a conpany

are there other

i ke U.S.

pl aces t hat

"t

a
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referral
A
Q
A
Q

referral

m ght be direct

Probably al so the Better

ed?

Busi n

Any ot her ones besides that?

No, not that | can think of.

In situations where a referral

occurs after the point

CUB has forwarded the conmpl ai nt

correct?
A
Energy c

A

Q

ess Bureau.

is made, the

in time at which

to the

Conmpany,

You're speaking specifically with a U S.

onpl ai nt ?
Yes.
Yeah, | just want

to make sure -- so |I'm

just trying to understand the sequence of events.

So what

this right or wrong, is a custonmer
CUB takes the information,

Ener gy Savi ngs Corp. | f

di ssatisfied with whatever

is or is

with the

referral

A

woul d happen, and you tell ne

n't, there may be further

t he customer

consumer advocacy depart ment

coul d be made;

Yes.

is that

right?

if | have

cont acts CUB,

is then

t he Conpany's response

conmmuni cati on

and then a

would forward it to U.S.
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Q Would a referral ever be made before the
time that the initial consumer inquiry is referred

to U.S. Energy Savings Corp?

A Before we submt the complaint to U.S.
Energy?

Q Yes.

A No. But | would like to el aborate on that
answer just a little bit. Because we do have --

because we have limted staff, we do have the
receptionist sometimes help people. If we are,
like if our departnment is closed or if we -- if
there is no counselor available, we will say you
will have to call back later or |eave a nmessage or
you can call the Illinois Commerce Conm ssion or
the Attorney General's consunmer fraud hotline. So
t hat woul d happen before that caller ever had a
chance to enter our database. So |I don't think
that counts as a referral, as you're defining it.
Q Okay, yeah, | wasn't trying to define it,
but | see what you mean. So in that situation,
t here would be no conmunication that would go from

t he consunmer advocacy department to the Conpany?
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A Ri ght .

Q OCkay, thank you. When a referral is made,
you know, to one of those other entities, |like the
BBB, the Attorney General's office or the Conmerce
Comm ssion, is it your understanding that one --

t hat that respective agency, whichever one it is,
will then contact U.S. Energy Savings Corp about
the matter?

A | think that would be my understandi ng, but
| can't really speak to what the procedures are at
ot her agenci es, so.

Q But it would be your expectation that they

are going to address the matter with the Conpany,

right?
A Yes.
Q Are you aware of any situations where a

referral has been made to one of those other
entities and then that particular entity has not
addressed the matter with U. S. Energy Savings Corp?

A No, |I'm not aware of that, any individual
instances of that.

Q One other question | have for you is about
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one of the changes that we made today. So on Page
3 of the rebuttal testinony, down towards the
bottom in Line 79.

A Um hmm

Q We had changed the number from a thousand,

because that was Sandra's number, to 875 for you,

correct?
A Yes.
Q And this is just a point of clarification,

because | think what you had said in the opening
was that you had personally handl ed 875 conpl aints
regarding U.S. Energy Savings Corp as of the date
of the rebuttal testinony?

A Yes.

Q But what | just wanted to point out to you
was that Sandra's statement was that she had
personal know edge, not that she had particularly
handl ed.

A Ckay.

Q That number . So does that, with that --
well, with that, can you explain to me if there is

any clarification needed?
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A Well, there may be some clarification
because when Sandra said personal know edge of, on
occasion, as indicated in the procedures that are
in the direct testimny, some of the counsel ors may
di scuss -- if there is a consumer that has an issue
that is relatively conmplicated, it may cone to
either nmyself or Sandra. And so she may have been
taking into account some conplaints that were
categori zed under the name of a counselor in which
she became invol ved. So when | provided the
nunber, | was only |ooking at the nunber of
conpl aints that were specifically identified as
call taken by Ainmee.

Q Okay, | see. So she, because of her role
as the manager, she can have know edge of consunmer
conpl aints that she's not -- that she doesn't
consi der herself as handling; is that right?

A She may.

Q But see, here's nmy question, is that in the
direct testimny one of the changes we made today
was that you had, | think, 400 -- you had

personal |y handl ed 446 conplaints involving U S.
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Energy Savings Corp as of August 2008?

A Um hmm

Q And then --

MS. NAUGHTON: January 2007.

MR. McMANAMAN: But as of August 2008, that is
when that testinmony was fil ed.

THE W TNESS: It was the period January 1st of
"07 through August 28th of ' 08.
BY MR. McMANAMAN:

Q And then | just want to make sure | have

this right, is that the change we're making to Line

79, then, says that you personally handled 875 as

of Novenmber 20087

A Yes.

MS. SODERNA: |'m sorry, | think there is a
clarification there, though. Because this
testimony -- that Q and A does not prescribe the
same time period. So | don't want us to be
confused about what -- this testimny doesn't

relate to since January 1st, 2007, right?

MR. McMANAMAN: Oh, okay, that's all | was trying

to figure out.
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BY MR. Mc MANAMAN:

Q That's what | wanted to know is did you
handl e anot her, roughly, 400 conpl aints between
August 2008 and Novenmber 20087

A No, because in the rebuttal testinmny she's
saying of all tine. So | ran the number of
conplaints that were U.S. Energy taken by me with
the end date of November -- the end date that's on
the rebuttal testinmony.

Q | think | understand. And the start date
woul d be whatever your start date was with CUB?

A Ri ght .

MR. McMANAMAN: Okay, thank you. That's just
what | wanted to clarify. Those are the only
gquestions | have, your Honor.

JUDGE Gl LBERT: Okay. Does staff have any cross?

MS. LIN: No, Judge.

JUDGE Gl LBERT: | just have one line of inquiry,

| guess.
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EXAM NATI ON
BY
JUDGE Gl LBERT:
Q You do personally take calls from

customers, you are actually on the tel ephone?

A Yes.
Q Do you regard your role as essentially that
of a tape recorder, in which you take in the

information, log it and either offer a next step or
not or do you have an interchange with the customer
or the conpl ai nant person?

A Well, | would say a little bit of both.
But we generally try to wite down -- we capture
the information that the consumer provides to us,
exactly how they say it. But then when we submt
the information to the Conpany, we're functioning
as an advocate with a goal of obtaining a
resolution that's favorable to the consuner.

Q Ckay. Ri ght, well let's just stay with the
t el ephone conversation itself. Do you ask
guestions typically? Do you probe the allegations

or assertions that the conpl aining person is
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maki ng?

A We do ask questions, | do, because you have
to get all the information that you need to
properly submt the conpl aint. But a | ot of the
conplaints, if you |look at the individual files,
they start off with the phrase consumer states or
client states. And in a |ot of passages, we
actually put quotation marks around the phrases
that the consumer used.

So if you've got a -- sometinmes you do
have to ask questions to get at the rest of the
i nformati on, so you would say, do you remenber
approxi mately when the solicitor was at your house
or when is the first time that you noticed these
charges on your bill, something |like that.

Q Are there situations in which you feel that
the conpl ai nt being presented is frivol ous,
irrational, perhaps contradictory on its face?

A There can be, yes. So there are sone
complaints in our database that were not sent to
the utility. If you've got someone who calls up

and specifically says that they signed up and
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deci ded

t hat .

Q

it

was a bad idea, then we m ght not send

Okay. So you don't feel duty bound to take

every conmplaint and then send it on to the Conmpany

or a third party?

A

Not necessarily. Also we do get -- we get

calls from people who are just asking for advice,

t hey say they want advice. So they may have been

solicited,

with regard to U. S. Energy. A | ot of

the complaints that we get or a certain nunber

woul d be people saying |I just got a visit from

someone that was offering to lock me in at this

price.

t hat ?

price --

t hem what

didn't sign up, what do you think about

In which case we would say well, the
woul d ask them for the price and tel

their utility PGA is at this time. And

woul d refer them to our website for our gas market

moni t or

Q

and things |like that.

Would a call |ike that be coded or treated

as a complaint call or some other kind of call?

A

It

woul d be | ogged in the database as a
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conplaint. So we have -- again, in the testinmony,
or one of the exhibits lists the different fields
that are in the database. So it wouldn't -- it
obvi ously wouldn't be be coded as a fraudul ent
slamm ng type conplaint, it mght just be coded as
solicitation from gas supplier.

Q If a custonmer, if | called, for exanple,
and | said to you, is this a good deal? | really
don't know what price to conmpare this to. And you
told nme the PGA and you referred nme to the gas
mar ket monitor, why would you also consider that a
conplaint since | didn't express to you any concern
ot her than, you, know | need advice?

A We m ght not consider it a conplaint, we
m ght consider it an inquiry.

Q Can you code it differently in your records
as an inquiry?

A Not necessarily. But we do have a field
t hat captures whether or not it was sent to the
utility or gas supplier. W also get calls from
peopl e who specifically say, calls and e-mails and

letters, things that people submt on the website,
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where they say they want to file a conpl aint about
sonmet hing and the consumer themselves is calling it
a conplaint, but they don't want us to take action
they just want us to log it in the database.

They want to report that they received a
visit fromthe solicitor and felt that it was a
hi gh pressure sales pitch that was suspicious in
some way. So it wouldn't require action on our
part, other than logging it in the database.

Q And m ght they say, specifically, | don't
want you to take action or they |eave that up to
you or it could be either one?

A It could go either way. Because it all
goes back to the fact that the conmpl aint process is
more or | ess consuner driven. W are going on what

they're telling us.

Q What if in contrast you feel a conplaint is
particularly urgent, if the circumstances sounded
to you to be very urgent circunstances? |'m not

sure what that would be, just in your judgment you
feel like this requires immedi ate attention, how do

you treat -- do you code it differently and what do
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1 you do with it?

2 A W will flag a conmpl aint as urgent when --
3 in the transm ssion to the utility when we submt
4 it. So, | mean, | can't think of very many

5 situations with the gas supplier that would be

6 considered urgent. Usually it has to do with

7 whether or not there is a service interruption on

8 the horizon.

9 | can think of situations where sonmeone
10 had their bank account on auto debit and they had
11 received notice that a particularly |large doll ar
12 amount was going to be com ng out of their bank
13 account. And so we m ght send that to the supplier
14 as urgent to see if we could help get sone of those
15 charges adjusted before the huge dollar amount gets
16 deducted from their bank account automatically or
17 something like that. So if there is some kind of
18 time constraint, we would mark it urgent.

19 Q Al t hough it's treated in your database as
20 just another conplaint, but the action you take
21 reflects the urgency of it?

22 A. Yeah.
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JUDGE Gl LBERT: All right, I think that's all |
have.

MS. SODERNA: Can we just have one m nute?

JUDGE Gl LBERT: Yeah, of course.

(Break taken.)

JUDGE Gl LBERT: Okay, we'll go back on the record
for redirect.

REDI RECT EXAM NATI ON
BY
MS. SODERNA:

Q Ms. English, do you renmenmber some questions
by M. MManaman regarding the trend of conplaints
that the consumer advocacy departnent, whether they
pay attention to the trends, do you remember those
questions?

A Yes.

Q By trend, did you understand him to mean
purely the number of conplaints?

A Yes.

Q Does CUB have a specific threshold with
regard to when the |level of conmplaints would raise

a red flag?
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A No. Not a specific numeric threshold. W
woul d just be | ooking at when we're having -- when
we' re experiencing an influx of conplaints that
have -- like if they're particularly egregious or
serious or if there is a spike in a certain kind of
conpl aints where all the counselors are noticing a
particular thing. Wuld you Iike an example?

Q Sure.

A For exanmpl e, one kind of conmplaint that we
get having to do with U. S. Energy custoners, is for
a certain period of time we had -- we noticed a | ot
of complaints comng in about discrepancies in the
supplier budget billing plan and people were
getting hit with |arge budget true ups on their
bill all of a sudden and not understanding. So
t hat woul d be something that would raise a,
guot e/ unquote, red flag for us. We would say,
what ' s goi ng on.

Q And what would you do if you noticed a
trend in the conplaints, a red flag, what would you
do with that information?

A. The counsel ors woul d meet and di scuss it
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and generate exanples and then refer it to the
director of consumer advocacy and possibly to other
CUB staff to see if more investigation was
war r ant ed.

Q And M. McManaman asked you about the kind
of complaints that CUB receives regarding sal es
agent activities. Are there any other Kkind of
conplaints that CUB receives regarding U.S. Energy?

A Yeah, we get a wi de variety of conplaints
about U.S. Energy, they are not all having to do
with the sales agents. Another kind of conpl aint
that we get is people who have been assessed exit
fees when they didn't intend to actually exit the
program.

So a lot of these are low income
consumers, they may have fallen behind on their
utility bill. And because they are carrying a past
due bal ance the supplier cancels them out of the
Choi ces For You program and then they automatically
incur a cancellation penalty. And we have
definitely sent, | have personally sent conplaints

to U.S. Energy in which the customer was saying
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their goal was to get back on the plan so as to
avoid the cancell ation penalty, because they didn't
intend to cancel.

Q And in those situations, would you help the
customer with their desired result?

A Yeah, because that's what the consumer was
asking us to advocate for on their behal f.

Q And then you also were asked some questions
about referrals that CUB makes to other agencies.
Can you tell me how often CUB makes referrals to
ot her agencies, |like the AG s office or the Better
Busi ness Bureau or the I1CC with regard to U.S.
Energy compl ai nts?

A Yes, | was kind of confused about what the
definition of a referral was. So for us a referral
is if we were unable to obtain a resolution for the
consumer and the consumer specifically asks for us
to assist themin taking it to a quote/unquote,
hi gher authority. So in certain circunstances, we
will, Iike | said, send the conplaint file over to
the Illinois Comerce Comm ssion, but that's, in

general , that happens.
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1 But with the gas suppliers and U. S.

2 Energy that is not very conmon. Because most of

3 time the Comm ssion tells people that they don't

4 handl e supplier conmplaints. And then, you know,

5 with U S. Energy, we usually reach a resolution

6 through our own conpl ai nt process. So it's hard to
7 generalize that question, because it happens on a

8 case-by-case basis. You m ght -- does that answer

9 the question?

10 Q | think so.
11 MS. SODERNA: | think that's all | have.
12 JUDGE Gl LBERT: I|Is there any recross within the

13 scope of the redirect?
14 MR. McMANAMAN: | just have a couple questions,

15 your Honor.

16 RECROSS EXAM NATI ON

17 BY

18 MR. Mc MANAMAN:

19 Q Ms. English, when you say that there is

20 situations or consuners that you are aware of who
21 call CUB and say they did not intend to cancel, is

22 it your understanding that in those situations the
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conmpany has initiated the cancellation?

A Yes, they actually get a letter fromthe
utility, either fromthe utility or -- it's either
a letter or it appears on their bill and it says

dropped by supplier request.

Q And that's because they are not paying

their bills?

A Ri ght .

Q And then | know you said with respect to

the referral, now that we have the definition

correct, and | apol ogize for not doing that with

you earlier, | know you said it's not very conmon,

but out of the 875 or

so conplaints that you're

aware of, how many would you say, just as a rough

number ?
A For U.S. Energy?
Q Yeah, how many of those resulted in a

referral ?
A Probably a fr

for ny entire tenure

action of a percentage, going

at CUB, because up until

recently we were told that the Comm ssion didn't

even handl e supplier

compl ai nts.
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Q So when you say a fraction of a percentage,
you nmean less than 1 percent of the 875?

A Ri ght . Of the top of nmy head | can't even
think of a U.S. Energy conplaint that | have ever
sent to the Comm ssion.

Q Can you think of any that you have sent to
the U.S. Attorney General's office?

A From our departnment we wouldn't refer a
consumer advocacy database file, we wouldn't send
it over to the Attorney General's office. So there
are instances where we would -- if we were unable
to obtain a satisfactory resolution, we would tel
t he consunmer you also have the right to call the
Attorney General's hotline.

Q Do you know how many times that's happened
where the customer has then called the Attorney
General's hotline?

A | would have no way of knowi ng how many
people would actually follow up on our suggestion.

Q Do you know how many times you've made the
suggestion to a U. S. Energy Savings Corp customer?

A | couldn't really tell you.
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Do you think it's more than 10 times?
Probabl y.

Do you think that it's more than 50 times?

> O > O

"' m not sure, | just don't know. |t
depends on if it comes up in the conversation.

Q | know you said you don't know a specific
number, but you said that you've personally handl ed
al nost 900 conpl aints concerning U.S. energy
savi ngs corp, correct?

A Um hmm

Q So do you have any recollection, and again,
just in rough numbers, any estimate as to how many
of those tinmes you made a -- you referred or told
the custonmer that you have the right to go to the
Attorney General's office and gave them the hotline
number ?

A It would be a really | ow number, because
again, that nunmber was through the date of the
rebuttal testinony. And it has to do with the
Attorney General's office, didn't file their -- we
started in recent months telling people to call the

AG s office nore since they had their settlement.
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But through the data that

unusual .

conpl

aint on our

Because our

own.

testi mony was

goal is to resolve the

MR. McMANAMAN: Those are the only questions |

have,

JUDGE Gl LBERT: Okay.

your

your Honor .

testi nony,

you are excused.

Thank you very much for

(Wtness excused.)

MS. SODERNA: CUB calls Brian MDani el .

called as a witness herein,

SWOr n,

Q
ful

A

Q

(Wtness sworn.)

BRYAN Mc DANI EL,

DI RECT EXAM NATI ON

BY

MS. SODERNA:

Good nor ni ng.

name and spell

it

havi ng been first

was exam ned and testified as foll ows:

Can you please state your

for the record.

Bryan McDaniel, B-r-y-a-n,

relatively

duly

M-c-D-a-n-i-e-|I.

And did you prepare written testinmony for

this proceedi ng?

A

Yes,

di d.
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Q And is that identified as the surrebuttal
testinony of Bryan McDani el on behalf of the
Citizens Utility Board marked as CUB Exhibit 8.07?

A Yes.

Q And attached to your -- |I'msorry, you also

have a confidential version of the testinony that

is marked 8.0C. s that your recollection?
A Yes.
Q And attached to your surrebuttal testimony

are three exhibits entitled CUB Exhibit 8.1, 8.2,
and 8.3, right?

A Yep, yes.

Q And | believe the confidential designation
has been removed from all three of these exhibits,
that's nmy records.

MR. McMANAMAN: That's correct.

BY MS SODERNA:

Q And were these documents prepared by you or
under your supervision or direction for this
proceedi ng?

A Yes.

Q And do you have any changes or corrections

820



10

11

12

13

14

15

16

17

18

19

20

21

22

to your surrebuttal testinmny?

A No.

Q And is this testinmony true and accurate,
t he best of your know edge and belief?

A Yes.

MS. SODERNA: And with that | would request
adm ssion of CUB Exhibit 8.0, 8.1, 8.2 and 8. 3.
And CUB Exhibit 8.0C, which is the confidenti al
version of the testinmony.

JUDGE Gl LBERT: I|Is there any objection to the
adm ssion -- to any or all of those?

MR. CLANCY: No objection.

MS. LIN: None from staff.

JUDGE Gl LBERT: CUB 8.0, 8.0C, 8.1, 8.2 and 8.3

are admtted are admtted.

(Wher eupon, CUB Exhibits

to

Nos. 8.0, 8.0C, 8.1, 8.2 and 8.3

were admtted into evidence as

of this date having been
previously submtted on
e-docket .)

JUDGE Gl LBERT: |Is there cross exam nation?
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CROSS EXAM NATI ON
BY
MR. CLANCY:
Q Good morning, M. MDaniel, ny nane is
Kevin Clancy, |I'm one of the attorneys for the
respondent in this case. Now, you are famliar

with the gas market nonitor that CUB prepares,

correct?
A Yes, | have a general know edge of it.
Q Do you have any involvement in actually

setting up that gas market nmonitor?

A | sat through some neetings on it, but no,
doi ng the computer work, no.

Q Do you know what different conponents are
taken into consideration in calculating and maki ng
the cal culations for that document?

A Yeah. Usage, yes, | do.

And what are those conmponents?

Well, we get a usage average -- the usage
for an average custonmer fromthe Illinois Comrerce
Comm ssion, price per therm and any credits or

customer fees or hub surcharges are added. And we
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get those directly fromthe utilities' tariffs. So
whatever is in the utilities' tariffs is in our gas
mar ket monitor.

Q So with respect to the alternative gas

suppliers, you list the contract price; is that

right?

A Yes.

Q Per therm?

A Yes.

Q And with respect to the -- for the
compari son purpose, you use the utility's charge
for whatever utility is in their area?

A. Yes, the PGA.

Q And that also includes bal ancing charges?

A | don't want to assune, | don't believe so
no. | just don't know.

Q Do you know if it includes the

transportation service credit in the Nicor
territory?
A If it's in their tariff, yes, it does.
Q And the sanme for the hub credit for the

Peoples territory?
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A Yes, if it's in the tariff, yes, it does.

Q Are those amounts that -- who sets those
amount s?

A It's my understanding, those come through
the Illinois Commerce Comm ssion. My under st andi ng

of tariff filing is the utility files the tariffs
and they are either disputed or not disputed. And
if they are there is an order and from that order
t hat number is set.

Q So the utility doesn't just say, on its
own, we're going to inpose a balancing charge or
anything |like that?

A Not to my know edge, no.

Q Those are set by an outside entity, the
I1linois Commerce Comm ssion?

A A utility has a say in what it's going to
be and so do the suppliers, but yes.

Q Do you know if the PGA that the contract
prices are conpared to includes a volume bal anci ng
adj ust ment ?

A |'"'mnot famliar with the components of the

PGA, | just know of a PGA. | know that's the price
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we use.

Q So it's just the PGA?

A Yes, sir, to my knowl edge.

Q But you do know that the PGA that's used
for the purposes of conmparison does not include any
applicable taxes; is that right?

A Yep.

Q And why is that?

A When you're conparing phone plans they
don't tell you what the taxes are going to be, they
tell you what the price of the plan is going to be.
When you go to a store, the price that's listed for
the item on the shelf tells you the price of the
item it doesn't tell you the taxes. W never
purported to show taxes in that, it's not our
met hodol ogy, it's not something we include. They
vary from municipality to nmunicipality.

Q That's right. So if a customer is |ooking
at that and they are making a conparison, they are
| ooking at a contract price for a U S. Energy
contract and it's being conpared to the Nicor

utility rate, there may be additional charges
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i mosed only on a utility customer that aren't
reflected in that conparison?

A By the municipality, yes.

Q Ri ght . But you don't include that in the
gas mar ket nonitor because the Conmpany is not the
one imposing the tax; is that right?

A Yes, sir.

Q Ckay. But the same is true for bal ancing

charges, transportation service credits and vol ume

adj ustments right?

A The Conpany has a say in those through a
docket ed proceedi ng, but yes, fair enough.

Q They are inmposed outside?

A Yeah.

Q Do you know how many different
muni ci palities offer an offsetting tax credit for
alternative -- customers of alternative gas

suppliers?

A " m not aware, no.

Q But you know it's sonme?

A | would assume so. You guys say so.
Q The -- all of the contracts that you
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exam ned in the gas market nonitor are for a

certain period of time; is that right?

A Yes.

Q From 1 year to 5 years?

A Yes.

Q When you're making a conmpari son between a

5-year contract and that particular contract is
currently in year two of its contract, what

cal cul ati ons does the gas market nonitor make to
account for the future period of time for that

contract?

A | don't know.

Q In fact, they don't make any, do they?

A | don't know.

Q But you think that the gas market nonitor
is an extremely valuable tool for consumers; is

that right?
A Yes.

Q And that is because it gives them the

ability to | ook and see what other customers, what

savings or | osses other customers have incurred i

the past; is that right?

n
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A No, it does not |ook at a customer |evel,
it |l ooks at whether or not a contract has saved or
| ost money, an offer, not a particular custoner.
Whet her a particular offer?

Particul ar offer.

And that is based on past performance?
Yes.

Of that particular contract?

Yes.

o >» O > O > O

So you think that the past performance of
t hat particular contract is an inmportant
consi deration for a customer when they're making
t heir decision?

A It's a piece of the information they need
to make a deci sion.

Q It's a piece of the information that they
need, right?

A That woul d be hel pful.

Q It would be hel pful, okay. Do you think
that the alternative gas supplier should be
required to provide the kind of conparison that the

gas market nmonitor makes to customers they are
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soliciting?

A | wouldn't have any -- can you repeat the
guestion, please?

Q Do you think that the alternative gas
suppliers should be required to make the kind of
compari son that the gas monitor makes when they are
soliciting perspective custoners?

A | don't believe they are currently required
to do so.

Q Ri ght . But in your role or the CUB's role
as a consumer advocacy group, CUB thinks it would
be beneficial if they had that information, right?

A It would not harm consuners. It's much
| i ke mutual funds have track records, how they've
done agai nst other mutual funds, yeah, to the
extent that information is valuable to a customer
trying to make a decision, sure.

Q If the gas market monitor showed that
80 percent or 90 percent of U.S. Energy's past
contracts had saved significant anounts of noney,
do you still think that it would be val uable or

necessary for U. S. Energy to be disclosing that
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information to perspective customers?

A ' m sure they do that on their own, that
woul d be a selling point for them

Q But ny question was do you think that's
val uabl e or necessary?

A | think it would be hel pful information to
the consumer, either way, either way, whether you
saved or you |ost, knowing the track record would
be hel pful .

Q Do you think that past performance, actual
past performance, under earlier contracts, is an
i ndi cator of what m ght happen in the future?

A Nobody knows the future, but not
necessarily. A track record gives a consumer an
i dea of the past, but no one knows the future.

Q And in fact, you're right, we don't know
the future. You don't know if the price per therm
of natural gas is going to go up in the future?

A Correct.

Q Do you know, would you have any opinion as
to what the chances are that it would go up by nore

than 25 cents per thermin the next 25 years?

830



10

11

12

13

14

15

16

17

18

19

20

21

22

A | don't know.

Q When the Commerce Conm ssion approves a new
tariff for one of the utilities, how soon after
that is the rate change reflected in the gas market
moni t or ?

A As soon as -- | don't know, but as soon as
the tariff is filed, we try to get that
information. That would be our goal.

Q Okay, are you aware of other areas in the
CUB website and CUB publications where information
from the gas market monitor is used and
di stributed?

A No. | know we have a Choices For You and a
Cust omer Sel ect summation of what Choices For You
is and what Customer Select is and in the interest
of trying to help consumers understand they have a
choice, if they so desire to make a choice. And
that's the only -- but | don't believe -- | don't
know, that's all | know about our Customer Sel ect
and Choi ces For You.

Q Are you aware that there is a CUB | og, blog

on the CUB website?
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A Not currently there is not.

Q Are you aware that there was?

A There was.

Q And are you aware that information

regarding the gas market nonitor is distributed
t hrough that?

A It may have been, | did not -- at the tinme
| did not read the CUB bl og every day.

Q Prior to submtting your testinony did you
review any particular conplaints regarding U S.
Energy that the CUB received?

A Some of -- prior to submtting ny -- the
only complaints | would have revi ewed. | didn't
review any conplaints, no, to answer your question.
But for a year and a half | was on the phones, |
was a consumer rights counsel or.

Q You testified that it's clear fromthe
| evel and nature of the conplaints that CUB, the
| CC and even the Conpany itself have received that
USESC sal es agents are, in many cases, providing
i naccurate or m sleading information to consumers?

JUDGE Gl LBERT: M. Clancy, where is that?
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MR. CLANCY: On Page 2 of your surrebuttal
testinmony Lines 28 through 30 -- |I'm sorry, right
surrebuttal, Lines 28 through 30.

BY MR. CLANCY:

Q Is that correct?
A Yes, that's what | wrote.
Q Did you review any conplaints that the

Conpany itself had received?

A. No.

Q Did you review any conplaints that the |ICC

had recei ved?

A No. But | have general know edge of having

received conplaints.

Q Did you have general know edge of the |evel

of the conplaints?

A Yes.
Q What is the exanple of sone of the
m sl eading -- let me just strike that.

Is |l eading a custoner to believe that
t hey m ght save nopney one of the examples of what
you characterize as m sleading information?

A Yes. Telling a consunmer that they were
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going to save money with U S. Energy's product
woul d be m sl eading a custoner.

Q But ny question was | eading a customer to
believe that they m ght save money?

A No, that's not. The problem we had was the
consumers were being told they were going to save
money.

Q Okay, fair enough. Do you know when the

CUB blog was in effect, I'll say?

A | don't know the exact dates, sir.

Q So while you were at CUB, you were
receiving -- you were working as a counsel or,

right, for a period of time?
A Yes, sir.
Q And you were receiving, in that role, you

were receiving conmplaints from customers about U.S.

Ener gy?
A Yes.
Q Are you aware that CUB actively solicited

complaints from custoners?
A If you -- what do you mean by -- | guess if

you could define actively solicited, in what way?
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Q Let nme ask you to take a | ook at USESC
Exhi bit 5.6, which you probably don't have in front
of you. So |I'Il apologize in advance, because it's
a lengthy exhibit and it's not individually --
there aren't individual page numbers, so sone of
the times when | refer you to things you are going
to have to do a little fishing.

A Ckay.

Q The first page | would |like you to take a
| ook at is about 15 pages in and it's a docunent

dat ed Wednesday, April 26th, 2006.

A If you could show it to me |I would know if
we were on the same page. Okay, | believe we are
on the same page. It's some type of e-mail.

Q Right. An e-mail from Jim Chil son.
Yes, sir.
Were you working for CUB in April of 20067

| believe so.

o > O »F

Just take a look at the | ast sentence of
the first paragraph there that says, if you have
been a victimof U.S. Energy, call or e-mail CUB

and forward this message to your friends and
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famly. Were you aware that this was circul ated
when you were working at CUB?

A No.

Q When you received conplaints, did anybody
tell you that they were calling in response to this
request for victims of U S. Energy to call or

e-mai | CUB?

A No. And if | could point out, this | ooks
like it is a consumer -- well, | don't actually
have anything nore to say. No, | didn't know about
it.

Q Do you think that the word victiminplies

that U.S. Energy is commtting crimnal acts?

A Not necessarily.

Q Can you take a |l ook, just a couple of pages
| ater, at an entry fromthe CUB | og from
August 19t h of 2008. It's al so dated 9/4/2008,
whi ch may be a printout date. It says CUB Gui des
G ve You Facts on Alternative Gas Suppliers.

A Yes.

Q And the first line of that is - well,

before | ask any questions, let me ask, who is Jim
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Chil son?

A The communi cations director at CUB.

Q Do you report to him?

A No, sir.

Q Do you know who reports to hin?

A Patrick Dadin (phonetic).

Q The first line of that says, Natural gas
prices are going through the roof. Did you believe

in August of 2008 that natural gas prices were

goi ng through the roof?

A Nat ural gas prices were high.

Q They were high at the tinme?

A That was | ast summer, correct?

Q Ri ght .

A Yes.

Q Did you believe they were going through the
roof ?

A | didn't know.

Q Did you know that they were going up?

A | knew they had gone up that sunmmer.

Q Do you think that it's m sleading to say

that they are going through the roof?
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A They had been that summer.

Q Okay, the second paragraph of that -- well
the first paragraph refers to a U S. Energy offer,
an existing offer, and the contract price is a
dol I ar nine per therm It then says that that rate
beat the utility rate the | ast few nmonths as the
prices approach a dollar fifty. But the next
par agraph says it's a nmoney |oser again in Nicor's
territory because the regulated utility is charging

a dollar eight per therm Do you see that?

A Yeah, if you can give me a nonent to just
read it.

Q Sure.

A OCkay, |'ve read it.

Q Do you know that there are nunicipalities

within the Nicor territory that charge taxes per
thermon utility customers, but alternative gas
suppliers don't pay that conparable charge?

A Again, as | stated earlier, | don't know.
You guys say that it's so.

Q Well, I"msorry, but | don't want to

make -- | want to make everything as clear as
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possi bl e, but my understanding is that you
testified in your surrebuttal testimny that the
taxes are not reflected on the gas market nonitor.

A Yes, sir.

Q That's right?

A Yes, sir.

Q You are just saying that in this particular
case you don't know if when M. Chilson says that
the utility is charging a dollar eight per therm
you don't know if that includes the taxes either?

A That's the PGA price.

Q So if a customer reading this lives in a
muni ci pality where he or she is subject to
additional taxes as a utility customer, conpared to
a dollar nine per therm this is not a noney |oser,
is it?

A | would have to see the cal cul ation, but
it's possible.

Q Al ternative gas suppliers, the contract
price they charge is not regulated; is that right?

A Yes, sir.

Q And there are currently 11 alternative gas
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suppliers right now?

A | don't know. That sounds correct, but |
don't know.

Q Do you know if they are subject to any
regul ations in the way they conduct their business?

A Yes.

Q What types of regul ations are they subject
to?

MS. SODERNA: We've got to be careful not to get
into asking for a | egal opinion here. | mean, he's
not a | awyer.

MR. CLANCY: That's fine.

BY MR. CLANCY:

Q Let me ask you to turn two nore pages
ahead. Before | ask you about this docunent
t hough, when you were taking calls as a counsel or
for CUB, did you ever have any customers call you
and say a U S. Energy representative came to me and
| signed the contract because they told ne prices
wer e going through the roof and |I should |l ock in at
this price?

A Can you repeat that?
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MR. CLANCY: Sure. Can you read it back?
(Wher eupon, the record was
read as requested.)

THE W TNESS: | don't know, | don't remenmber if
people actually said those words or not.
BY MR. CLANCY:

Q Do you remenber if they said that U. S.
Energy told them prices were going up, so they
should lock in?

A Again, | don't remenber those exact words.
It seemed to be nostly people were just, they told
me | would save if | signed up.

Q Let nme ask you to take look at this next
one which says, the I CC does not endorse gas
mar ket er s. Do you have that in front of you?

A Yes, sir.

Q And that, again, it's dated in the |ower
ri ght Septenber 4th, 2008, but it also shows a date
on the line on the bottom of August 16th, 2007; is
that right?

A Yeah. You are asking me what the dates

are?
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Q ' mjust asking you if you are on the sanme

page?

A Yes. Can you read the title to nme?

Q Sure. The I CC does not endorse gas
mar ket er s.

A We're on the sanme page.

Q The first sentence there, after the dash

says, we hear stories all the tinme about marketing
pl oys used by alternative gas suppliers, dash, the
conpani es that come to your door implying they can
save you noney on your gas bills. Do you see that?

A Yes.

Q Were you aware in 2007 that this was posted
on the CUB website?

A No, | did not read this specific blog, no.

Q Around August 2007 or | ater, August,
September, October of 2007, do you recall generally
whet her you received calls from custonmers sayi ng
that they were told they could save noney on ny gas
bills by U S. Energy?

A What is the time period you're asking?

Because | was only on the phones for about a year
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and a half when | started. And |I've been in this
role for about two and a half years.

Q Okay. Then I'Il withdraw this question,
this would be after that time period. Okay, let's
go, | don't know if it was about ten or nore pages
ahead further, the title is called U.S. Energy
Stories.

MS. SODERNA: |Is that in part two?

MR. CLANCY: It's still in part one. The title
is U S. energy Stories, February 11, 2008. It's
after Fuller Brush man.

MS. SODERNA: | don't see that.

THE W TNESS: | found it.

MS. SODERNA: | still don't see it.

BY MR. CLANCY:

Q So you've got that in front of you,
M . McDani el ?

A Yes, sir.

Q And the second sentence says, if you have a
conpl ai nt about U.S. Energy or any gas conpany cal l
CUB's consunmer hotline, right?

A. Yes.
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Q But it doesn't nmention any other
alternative gas conpany by name, right?

A No.

Q | just want you to take a | ook at one nore
in here. This one is in Part 2 or it may even be
Part 3 for those of you -- actually, you know what,
that's all the questions | have for this. Thank
you.

In your testinmony, M. MDaniel, to nove
on to another topic, you say at Line 79 that it is
fair to say that the utility price generally tracks
the market price for natural gas; is that right?

A Yes.

Q And by market price, are you referring to
t he mar ket spot price, the spot market price?

A Yeah, the 9 megs market price.

Q And why is it that the utility price in

Il'linois generally tracks the 9 meg spot price?

A | don't know exactly why.
Q Do you know if it's because the Illinois
utilities portfolio is heavily weighted towards

short-term gas supply?
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A | don't know the makeup of the Illinois
utilities portfolios, their percentages. But ,
again, that's not always true. Thi s past wi nter
t hat wasn't true, necessarily, but sometimes it
does.

Q You nention on, | believe it's Page 5 of
your testinony, yes, Page 5, starting on Line 118,
that way that the utility, as | understand it, the
way that the utility acquires its natural gas
supply is fairly conmplicated; is that right?

A Yes.

Q And they have sophisticated procurenent
strategies and experienced professionals deal with
it, right?

A Yes.

Q And that is why you conclude that the --
that it's difficult for a consumer to eval uate
whet her a fixed price contract being offered is a
good deal, relative to the utility price, right?

A | guess if you could repeat your question,
| wasn't follow ng you there.

Q Well, let me ask you -- take a |ook at Line
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130 to Line 133.

A Ckay.
Q You say there is sinply no reasonabl e
conpari son between the utilities energy procurenent

practices, which are reviewed by regul ators and
subject to standards under state |aw and consuners
being sold a 4 to 5-year fixed product at their
door .

Are you saying there that it's difficult
for the consunmer to eval uate whether the fixed
price contract is a good deal because the way that
utilities' rate is -- the way that the utility
supply is managed is very conplex and difficult to
under st and?

A That's partly why it's difficult for them
to evaluate the product.

Q What are the other reasons?

A Lack of awareness what their -- what the
PGA price is they are currently paying the utility
or have paid. Not having a shot of the futures
markets in their hand at the time sonmeone is asking

themto |look 4, 5 years out and sign a fixed price
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contract for the next 4 or 5 years, not having any
i dea what the futures price is makes it difficult.
Someone telling them something different than what
is witten on the contract makes it difficult.

Q Okay. Ot her than the | ast one, all of
t hose reasons you nentioned are true of when
comparing all fixed price contracts to the utility

isn't that right?

A Yes. But the -- yes.
Q You include sone testimony and some
exhi bits here about where CUB -- |'m sorry, where

U.S. Energy markets its products, right?

A Yes, sir.

Q The anal ysis that you prepared is only with
respect to Zip codes within the City of Chicago,
right?

A Yes. And there is a reason for that, as |
stated in my testinony.

Q Right. And that's -- and | want to ask you
about that. Because the reason you stated is on
Line 156 to 157, some suburban areas or towns have

mul tiple Zip codes. Since it is not possible to
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di scern which Zip codes in Aurora were targeted by
USESC from the e-mails, | have chosen to focus

solely on Chicago as the data set is more conplete,

right?
A Yes, sir, that's what | wrote.
Q The e-mails you are tal king about are the

e-mails that were designated as CUB 4. 05 and 4. 06,

right?
A | don't know their designation.
Q It's in the testimny on Line 138.

A Oh, sorry, yep.

Q Just for the record, those e-mails were
previously marked - -

MR. CLANCY: Julie, did you mark these as a CUB
cross exhibit, do you remenber what nunber it was?

MS. SODERNA: CUB Cross Exhibit 1.

BY MR. CLANCY:

Q Previ ously marked as CUB Cross Exhibit 1.
Could I ask you to take a | ook at that, do you have
a copy of that? Let nme just ask you to take a | ook
at the second page there, USE 33015.

A Ckay.
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Q That's where there
correspondi ng Zip codes,

and then it begins a list of

A Yes, sir.

Q Now, this is what
statement on that
areas, right?

A Yes.

Q So when it lists Aurora,

code listed, right?
A Ri ght .
Q So the issue is not that

is a list

some cities,

of wards with

those are city Zip codes

right?

you' re basing your

U.S. Energy is targeting certain

there is no Zip

you're not able to

determ ne which Zip code in Aurora is being

targeted, the issue is that

Aurora being targeted, right, it

A. In | ater

to Aurora, but on that

and so that's why -- that's why

didn't include it. For

Aurora has a Zip code next

particul ar

i nst ance,

to it.

there is no Zip code in

just says Aurora?

e-mails there are Zip codes next

one it wasn't,

didn't know so |

it's 33105,

Q Are there any others where a City has a Zip

code |isted?
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A Well, that's a continuation of 33105.

Q Let me just shortcut this. For the dates
of November 27th, 2008 through we're going, and
t hese dates go backwards.

MS. SODERNA: | don't believe they are
necessarily in date order, this is how they were
served.

MR. CLANCY: You're right, it's not in date
order. So it is what it is.

BY MR. CLANCY:

Q There are a number of these where there is

no Zip code listed for Aurora and no Zip code
listed for any of the cities, right?
A Yes.

Q On mpost of these -- would you agree that

on

most of these there are more City nanmes than there

are Chicago Zip codes listed?

A | would have to | ook through all of them
again to agree with you. | don't know if that's
true or not. | |ooked at the date -- | | ooked at
the entire -- | thought | could do the best

analysis by looking at all the e-mails. And by
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| ooking at all the e-mails, not all of them had Zi
codes next to the City.

Q Do you know what the -- well, et nme go
back. Your conclusion fromall of this is that
U.S. Energy is targeting |low income and mnority
communities, right?

A Yes, sir.

Q Do you know what the median income is for
the City of Chicago?

A No.

Q Woul d you accept, subject to check, that,
according to the 2000 census, it was $38, 6257

A 38, 625 you say?

Q Yeah.

MR. CLANCY: Wuld you like me to introduce
exhibits for all of this?

THE W TNESS: | can accept it subject to check.

MS. SODERNA: |If he accepts it subject to check,
| think that's good enough for purposes of
di scussi on.

BY MR. CLANCY:

Q 38, 625.

p
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A And that's the medi an household income?

Q Medi an househol d inconme.

A Ckay.

Q The remai nder of all of the cities listed
on CUB Cross 1 are all in the Cook County and the

surroundi ng counties; is that right?

A Yeah, | would assume so, yes, because you
only market in Nicor and Peoples and North Shore
territory.

Q Do you know what the median income -- with,
| " m sorry, would you agree, subject to check, that
t he medi an i ncome per household for -- | apologize,
here ny data is also fromthe U S. Census Bureau,
but for the counties, it's updated. So the medi an
househol d income as of 2007 is 52,554?

A For what ?

Q For the medi an household income for Cook
County as a whol e?

MS. SODERNA: Does that include the City?

MR. CLANCY: That includes the City.

BY MR. CLANCY:

Q Woul d you agree with me that the medi an
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income for the City is lower than it is for the

County as a whol e?

A | don't know.
Q Let me just ask you, I'Il just get this in
the record, let me just show you what I'Ill have

mar ked as Respondent's Cross Exhibit 8.
(Wher eupon, Respondent's
Cross Exhibit No. 8 was
mar ked for identification
as of this date.)

BY MR. CLANCY:

Q "Il just represent that these are
statistics fromthe U S. Census Bureau regarding
Cook County and surroundi ng counti es. Do you see
on the first page where the medi an household i ncome
for Cook County is listed as 52,5547
Yes.

Turn two pages to DuPage County.

Okay.

o > O >

Actual ly, why don't you just take a | ook at
t he medi an household income for the remaining

counties, DuPage, Lake, WII| County, Kane County
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and McHenry County.

A | see them

Q So would you agree that the nmedi an
househol d income is sizably larger in all of the
ot her counties than it is in Cook County?

A It's larger.

Q And the median income in Cook County itself
is larger than it is for just the City of Chicago?
A Yes. Well, that median -- you gave ne a
2000 number for the median of Chicago and now you

are asking about updated numbers. So | guess |
woul d have to see an updated nunmber for Chicago in
order to answer that question.

Q Ri ght. But, for exanple, the nmedi an
househol d income in Lake County is 77,904 in 20077

A Yes.

Q So unless the City of Chicago's medi an

househol d i ncome doubled in the |ast 7 years, Lake

County has still got a higher median income, right?
A Unl ess it doubl ed, correct.
Q Can you turn to your exhibit -- your
attachment, | apol ogize, Exhibit 8.3 to your
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testinony.

A Yes.

Q You |list here the 10 poorest Zip codes in
Chi cago and the 10 richest Zip codes in Chicago,
right?

A Yes.

Q And you list the nunber of marketing

efforts?
A Yes, sir.
Q And those are fromthe e-mails we just

t al ked about ?

A Yes, sir.

Q And you draw the conclusion from this that
because there are a limted number of marketing
efforts in the 10 richest Zip codes, that's one of
the factors that you use to conclude that U.S.
Energy is targeting poor Zip codes, right?

A That and the fact that Gord Potter's map
did not show a single contract signed in the 10
hi ghest income Zip codes.

Q That's right, it doesn't.

A So both of those thing.
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Q Let me just ask you about some of these Zip
codes here. Do you know where Zip code 60606 is?

A It's around here.

Q Right, it's in the | oop.

A Um hmm

Q Are you aware or would you agree, subject
to check, that it is an area of 4 blocks by
4 bl ocks?

A Subj ect to check.

Q Woul d you agree, subject to check, that the
popul ati on of 60606 is 1600 people?

A Subj ect to check.

Q Woul d you agree that by conparison, 60614
has a popul ati on of 65,000 people?

A Sure, subject to check.

JUDGE Gl LBERT: Just for clarification, when you
say has, you are inplying present tense?

MR. CLANCY: Present tense, right. And | won't
hol d anybody to exact nunmbers if |I'moff by a
little bit.

MS. SODERNA: And the data you are using, where

is that comng from?
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MR. CLANCY: It's not very gl anorous, but it's
very conprehensi ve. It's called Zip Skinny. And
it is a conpilation of Census Bureau data that is
just conpiled to a format where you can access it
Zip code by Zip code and conpare Zip codes anmong
t hemsel ves.

MS. NAUGHTON: What year is the census data?

MR. CLANCY: It would be the 2000.

BY MR. CLANCY:

Q What about 60601, that is also in the |oop,

right?

A | believe so.

JUDGE Gl LBERT: That's where we are now.

THE W TNESS: OCkay, then it is in the |oop.

BY MR. CLANCY:

Q Are you surprised that U S. Energy hasn't
come to this building soliciting natural gas
contracts?

A No, but there are residential buildings
around here they coul d.

Q Ri ght. Are you aware that they are al nost

entirely high rises?
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A More than |ikely, yeah.

Q Do you think that most of those high rises
have doormen?

A They may.

Q Let me ask you about Zip code 60614. Are
you aware that there are certain Zip codes that
U.S. Energy has been instructed by alderman -- not
Zip codes, | apol ogize, certain wards within the
City that U.S. Energy has been instructed by

al derman not to solicit in?

A | am not aware.
Q Let nme ask you to take a | ook at a document
t hat was produced in this case. l"m marking it as

Respondent's cross Exhibit No. 9.
(Wher eupon, Respondent's
Cross Exhibit No. 9 was
mar ked for identification
as of this date.)
BY MR. CLANCY:
Q And this was produced to CUB, it's entitled
Muni ci pal s, which I believe is meant to be

muni ci palities, That Cannot be Worked. And it
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lists, in Chicago, the 19th, 21st, 31st -- 19, 21,
33 -- I"'mstarting it again. 19, 21, 31, 33, 43,

44 and 47, right?

A Yes, sir.

Q Do you know that 60614 is in the 43rd ward?

A No.

Q Do you know that 60657 is in the 44th ward?

A No.

Q Do you know that 60631 is in the 41st ward?
| " m sorry, 41st isn't listed there, I'll take that
back.

Q What about 60655, do you know that that is
in the 19th ward?

A No.

MS. SODERNA: | think we've established that he
doesn't know where these areas are. | think we can
move on.

BY MR. CLANCY:

Q Would it have affected your analysis or
your conclusion that U.S. Energy is targeting
certain Zip codes when these -- the Zip codes in

your second chart, some of those are areas where
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U.S. Energy representatives are prohibited from
goi ng?

A Yeah. It would have allowed nme to exclude
t hose and nove down the |ist of incomes, so how
many are you saying would have been kicked out?
Because | know of the top graph, five of the nost

targeted Zip codes are also 5 of the 10 poorest Zip

codes.
Q Okay, we'll get to that in a second.
A Ckay.

Q But you would agree that if U. S. Energy is
not allowed to market in certain of these Zip
codes, that would affect your concl usion.

MS. SODERNA: | don't know that we've established
t hat he knows, other than the existence of this
exhibit, that U S. Energy is not allowed to market.
This exhibit is | abeled Municipals That Cannot be
Wor ked. It doesn't indicate why that is.

MR. CLANCY: But ny question was whether that
woul d affect his -- my question was whether that
woul d just affect his conclusion.

MS. SODERNA: |'m sorry, say it again.
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MR. CLANCY: My question was whether that would
affect his concl usion.

MS. SODERNA: Maybe you can just establish the
f oundati on that he knows what this document means.
BY MR. CLANCY:

Q You prepared this list of the 10 richest
Zip codes, right?

A Correct.

Q If some of these Zip codes were areas that
U.S. Energy was prohibited fromsoliciting, would
that affect your analysis?

A Possi bly.

JUDGE Gl LBERT: Let nme interject here, because
this is probably timely. And actually prior to the
comments from Ms. Soderna, | already had sone
concerns about this exhibit. And I don't know if
my concerns invalidate, at |east for the most part,
the cross exam nation you just conducted, insofar
as the principles are concerned.

The principle that Exhibit 8.3 and the
testimony associated with that, possibly would have

been altered had the witness known that certain
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areas were off limts to marking efforts by U. S.

energy. That principle, | think, remains intact.
But this piece of paper, as a fact, | don't believe
it is -- 1 mean, | don't know how you could offer

more of a foundation, because he's not your

wi t ness. And so | think, even without a motion, |

still need to protect nmy record and | don't know
what cannot be worked necessarily means. | don't
know why they cannot be worked, | don't know who

prepared this |ist.

Not hi ng on here ties it to, for exanple,
al dermani ¢ prohibitions. | don't actually know how
an alderman can prohibit someone from marketing in
a Zip code, but | guess that's a different issue.
And so, again, even absent a notion | have some
concerns about this particular document. Though I
don't know that ny concerns, as | said, for the
reasons | explain, invalidate the principle you
were trying to devel op.

MR. CLANCY: | tell you what, why don't | nove
on, because |I've got some other questions about

somet hing el se that the witness also mentioned, so
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it's a good transition.
BY MR. CLANCY:

Q Preparing your analysis, you used data that
was provided to you from the discovery responses in
this case, right?

A Just -- right, just the e-mails, yes, but
t he data, median household inconme, ethnic
composition, race conmposition, | took that fromthe
2000 census as a noted in ny testinmony.

Q But you also reviewed, as | believe you
said, you reviewed information from where within
the City U. S. Energy is getting certain volume of
its contracts?

A Gord Potter's, yes, whatever that exhibit
is in Gord Potter's testinony.

Q And did you also review the underlying data
that went with that?

A Yes, | | ooked at it.

Q Let nme ask you to take a | ook then as what
"1l mark as Respondent's Exhibit 10, Respondent's

Cross Exhibit 10.
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(Wher eupon, Respondent's

Cross Exhibit No. 10 was

mar ked for identification

as of this date.)
BY MR. CLANCY:

Q The data that was produced, underlying,

t hat was produced in an electronic format. But
here we're limted to a paper format |'m going to
hand to you. But do you recognize this data to be
t he percentage of contracts in certain City Zip
codes and a list of the population, the income per

househol d and the average house val ue?

A Yes, | recognize this data as that. Go
ahead.
Q This is the information that you used to

form in part, the conclusions that you formin
your testinmny?

A No, this is information | only revi ewed as
preparation for this trial, not before |I did ny
analysis. This was information that was provided
to us when we asked for work papers through

di scovery, so | don't know if that occurred before
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or after my testinony, but | know I only | ooked at
it in preparation for today.

Q In |l ooking at M. Potter's exhibit -- I'm
sorry, you reached the conclusion, didn't you, that
a di sproportionate nunber of contracts were

obtained fromlow income Zip codes in the City,

right?
A Yes.
Q And based on that, you reached the

concl usion --

A No, | -- excuse me, | reached the
conclusion that those | ower incomes were targeted,
not contracts obtained. My analysis is sinply
going fromthe e-mails. The e-mails have nothing
to do with the number of contracts signed. The
e-mails are only showi ng where U. S. Energy was
sendi ng -- whoever that was sending the e-mils,
pl anned to marKket.

Q But didn't you just say a moment ago that
most of the contracts that U.S. Energy obtained
were in |lower income Zip codes?

A From | ooking at Gord Potter's -- if | did,
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| did not nean to say that. What | meant to say --
were we talking about the analysis at the time or
are we tal king about Gord Potter's graph?

Q | was tal king about your inmpressions of
Gord Potter's graph.

A No, the only thing I remember -- | think |
brought up Gord Potter's graph. | said none of the
10 richest Zip codes appear on Gord Potter's graph
and you said, we'll get to that |ater.

Q Do you remember how many of the -- in your
testimony on Lines 193 and 194, what do you mean by
regardl ess, M. Potter's attenpts to explain away

CUB' s anal ysis should be rejected?

A There, if you | ook above that at Line 190,
no, excuse nme, let nme read this. | assume his
attempts to -- his attenmpts to explain where
contracts were signed, | believe, is what | was

referring to there. Because | believe that is what
he's trying to show, he states that CUB has accused
us of targeting |low income consumers in the past
and | believe that's comng directly from his

testinony, that line there. So | am responding to
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t hat .

Q And you think it should be rejected because
of the e-mails we've tal ked about?

A That's right.

MS. SODERNA: Can we backup so that we're certain
and | ook at the reference to his testinmony.

MR. CLANCY: Or are you referring to
M. Nichol son?

MS. SODERNA: Let's direct -- because | think
we're tal king about different, can you point nme to
the testinony that you are referring to again?

MR. CLANCY: Lines 193 and 194.

MS. SODERNA: Can you review that whole question
and answer ?

THE W TNESS: Yeah.

MS. SODERNA: And | think there was a question
pendi ng.

BY MR. CLANCY:

Q In this answer, are you referring to
M. Potter's attenmpts to explain or
M. Nichol son's?

A | believe, even though | start the
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paragraph, | talk about M. Nicholson, | believe

| " m tal king about M. Potter's, because | remenber
in M. Potter's testinony, he states CUB has
accused us of targeting low income consumers in the
past . So | had this chart prepared under ny
direction that shows contracts signed. And | say,
contracts signed is not what we're talking about,
we are tal king about where U.S. Energy sent people
to market.

Q But you did |look at his chart, you | ooked
at the Zip codes and the inconme of the Zip code
relative to the percentage of contracts signed,
right?

A Once | had the work papers, yes.

Q And what do you mean by work papers?

A This exhibit that you handed me, that |
said | hadn't seen and | | ooked at to prepare for
t his.

Q After you had all of that, then you | ooked
at it?
A Yes -- | would | ook at the underlying

numbers for his graph once | saw his work papers,
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which is not until recently. Which was after |
prepared ny anal ysis.

Q I s your conclusion still, today, that
M. Potter's attenpts to explain away CUB's
anal ysis should be rejected?

A Yes.

Q Let me just ask you about Lines 161 to 166
of your testinony. And there you talk about 13 Zip
codes that you concluded are targeted nore than 30

times, more than any other Zip codes in Chicago,

right?
A Yes, sir.
Q Ni ne of them are majority African

Ameri cans, have a majority of African Americans
living in them two have a Hispanic majority and
two are what you call diverse?
A Yes, sir.
Q What is the conclusion that you draw from
the fact that nine of these Zip codes have a
maj ority of African Americans living within them?
A The only conclusion | draw is that's where

peopl e are marketing. | make no ot her concl usion.
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Q Why is that included in your testinony?

A Because | did an analysis of racial and
et hnic conposition of the neighborhood where they
are targeting the most, where they are selling the
product the nost, that's why it's included.

Q Are you trying to suggest, | don't want to
tell you what you are or aren't suggesting, but
does this have anything -- is this at all
relevant -- | guess | would just |ike you to
explain, if you can, why this is relevant.

A Wel |, because you can look at it from the
other side. The Zip codes where they had nore than
30 dispatches were not majority wi de areas. And if
t hey woul d have been, | would have written that
they were, but they weren't. And so the numbers
shook out that way and that's what the nunbers
showed.

Q | don't want to be, you know, bel aboring
this, but I don't think that you've answered ny
guestion as | know that it is here in your
testinony. What | want |I'mtrying to find out is,

why it's here, what relevance does it have to the
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concl usions that you have drawn?

A The conclusion | drew was they target |ow
income mnority communities, those are mnorities
within this country. They do not constitute a
maj ority of the country, they are mnorities,
that's all my conclusion was.

Q Low i ncome mnority communities or |ow
income conmmunities? Which is targeted? Because
your analysis on Exhibit 8.3 doesn't nention
anyt hi ng about race, it shows only incone.

A That's correct. It shows only incone.

Q How is a low income mnority community
different froma [ow income comunity?

A | think the struggle of mnority
communities has been well documented throughout the
hi story of this country.

Q If a comunity is econom cally
di sadvant aged, wouldn't that be reflected in the
medi an inconme figure itself?

A Yes.

Q What does the racial conposition add to the

anal ysis of the econom c di sadvantage, if that
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di sadvantage is already reflected in the income
statistics?

A It was a point of interest.

Q Do you know where the majority of U.S.
Energy contractors in the City of Chicago live?

A | have seen a map, | believe the one you
have in your hand, yes.

MR. CLANCY: Let me mark this as Respondent's
Cross Exhibit 11.

MR. CLANCY: .

Q Let me ask you to take a | ook at what 1|°

just handed you, which is a copy of what's

ve

previously been marked as Respondent's Exhibit 4.3

in this hearing,
JUDGE Gl LBERT: I'Il just say for the record,

both marked and admtted as 4. 3.

MR. CLANCY: Both marked and adm tted, thank you.

BY MR. CLANCY:

Q Does this look famliar to you?
A Yes.
Q Can you tell me what it is or what you

believe it to be?
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A You said it was -- | assume it may have
something to do with where contractors |ived.
That's how you started this is are you aware of

where contractors |live and you gave me this map.

guess |I'm confused by ICS in the title of the map.

Q That stands for independent contractors.
A Ckay, thank you.

Q "1l just state for the record that this

was -- the testimony of M. Hanes reflects that the

all time nunber of resident independent contractors

by Zip code meaning throughout the time that U.S.
Energy has been marketing in this area, where did
t hose contractors live.

A Ckay.

Q The ones that are shaded gray, the ones
that are very, very light, are the fewest numbers
of contractors in each Zip code and vice versa,
okay?

JUDGE Gl LBERT: Vice versa meaning the darkest
have the nost?

MR. CLANCY: The nmost contractors, right.
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BY MR. CLANCY:

Q Not necessarily currently, but of all,
gquote, all tinme. Now, |l et me ask you to take a
| ook at your Exhibit 8.1.

A OCkay, | have it in front of ne.

Q So the graphics are simlar, only this
depicts the nunmber of dispatchers, right?

A Yes, sir.

Q And that means the number of times a Zip
code was nmentioned in an e-mail where U.S. Energy
m ght be marketing?

A Yes, sir.

Q Do | read this correct that 60628 is one of
the | argest or one of the highest numbers?

A Yes, because it also nmade the map on 8.2
whi ch was over 30, yeah.

Q Well, why don't we | ook at 8.2, then.

A That's fine.

Q So 8.2, what are they -- what are the
hi ghest Zip codes, the Zip codes with the highest
number of dispatches?

A. | don't have a color one in front of nme and
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we did it by color, so it's hard for ne to tell,

sir.
Q Al'l of these have nore than 307
A Yes, sir.
Q And there is a |large concentration in

60628, 60620 and 60619, right?
A Yes, sir.
Q Slightly fewer, but still on your map,

the four Zip codes directly north of that?

A Yes, sir. Well, |I'"m sorry, repeat your

guestion, | was reading something.
Q Those four Zip codes in a row, 60629,
60636, 60621 and 606377?

A. VWhat about those?

in

Q Are those shaded nore lightly, do you know?

A. | wish | had a colored one in front of

and this would be a | ot easier on us.

Q | tell you what, the map is what it is,

| mean, subject to check, would you agree?

A Yeah, with the exception of 60636, yes,

it's alittle darker.

Q 60636 | ooks a little darker?

me

SO
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A Yeah, it does.

Q And on Exhibit 4.3, it's also a little
darker than those four Zip codes on that map?

A Yes.

Q And 60628, 60620 and 60619 are darker
still?

A Yes, but your map is showing -- and that's
true, but | would just like to point out, and you
poi nted this out yourself at the begi nning, your
map is showi ng aggregate contractors over, what, 5,
6, 7 years you guys have have been here. And I'm
| ooking at those e-mails were from February 7th
t hrough December of '08. So, | wish you guys had
showed me a map of where contractors you had
wor ki ng for you guys lived during those dates, it
woul d shed a little more |Iight on what we're
tal ki ng about here. But | would agree, as far as
t hose are the same shaded areas, yes, sir.

Q You say that M. Nicholson's assertion that
contractors market where they live should be given
l[ittle weight; is that right?

A. That's what | wrote, sir.
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Q And that is because you say the Conpany
expl ai ned that regional distributors provide the
corporate office in Ontario a list detailing future
mar keting | ocations, right?

A Yes, sir, that's what | wrote.

Q Do you know if the regional distributors
prepared that list or if they submtted that |ist?

A | don't know, I'mtrying to remember, as we
sat here, and we talked to those two gentl enen,
what they said.

Q You also say on Line 190 that the fact that
69 percent of contracts since 2004 did not becone
effective, because they were rejected for credit
concerns, should have set off alarm bells, right?

A Yes, sir.

Q Are you trying to say that 69 percent of
all contracts signed were rejected for credit
concerns or all contracts rejected were for credit
reasons?

A Signed is what | wrote.

MR. CLANCY: That's all the questions |'ve got.

Oh, wait. That's all the questions |'ve got. I - -
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l et me go through the exhibits we tal ked about.

JUDGE Gl LBERT: | have in hand 8, 9 and 10 that
you' ve used as cross exhibits.

MR. CLANCY: Right, because | was going to do an
11, but that was Hames' 4. 3.

JUDGE Gl LBERT: Ri ght.

MR. CLANCY: Exhibit 8 was the census dat a.

JUDGE Gl LBERT: Yeah, by county.

MR. CLANCY: Exhibit 9 was the municipals that
can't be worked. And Exhibit 10 is the -- called
| ESC Exhibit 8.12 and it's a |ist of data. 11
move for the adm ssion of these exhibits.

JUDGE Gl LBERT: All right. Is there objection to
any or all of these exhibits?

MS. SODERNA: |'m going to object to Cross
Exhibit 9, just because | don't believe sufficient
foundati on was established with the witness as to
what this document means. He didn't know anyt hing
about it. And it's not marked sufficiently to
understand what it means.

JUDGE Gl LBERT: And |'ve heard him voice sonme

concerns about this exhibit. As | suspect you've
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al ready surm sed, you have an uphill battle on this
one, but if you have anything nmore to say about it,
go ahead.

MR. CLANCY: It was produced in discovery.
don't think there is any dispute about the
authenticity of it. It is relevant to a coupl e of
guestions and answers that went back and forth, so,
| mean, it informs the record whether it is given
more or | ess weight upon final consideration, |
think is one thing, but it does informthe dial ogue
back and forth.

JUDGE Gl LBERT: Okay.

MS. SODERNA: We don't know, you know, obviously
it was accepted and served in discovery. W don't
know why these cannot be worked or what the real
meani ng of this document is without any context.

JUDGE Gl LBERT: Yeah, you probably don't need to
say anything nore about 9, but | want to know if
you have any objections to the other two exhibits.

MS. SODERNA: No, | don't.

JUDGE Gl LBERT: Okay. Respondent's Cross

Exhibits 8 and 10 are admtted. Respondent's Cross
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1 Exhibit 9 is denied adm ssion to the record. Just
2 as a housekeeping question, at the top of 10, as

3 you said, M. Clancy, it's denom nated

4 Exhibit 8.12. | assunme this was part of a data

5 response?

6 MR. CLANCY: That's right. That's Data Response
7 Exhibit 8.12.

8 JUDGE Gl LBERT: Just so we're clear, as an

9 exhibit, in our record, this exists as Respondent's

10 Cross Exhibit 10.

11 (Wher eupon, Respondent's

12 Cross Exhibits Nos. 8 and 10 were
13 admtted into evidence as

14 of this date.)

15 JUDGE Gl LBERT: | have some very brief questions.
16 | know everyone would |love to break and |I'm goi ng

17 to facilitate that, but let me just ask these very

18 quickly.

19 EXAM NATI ON

20 BY

21 JUDGE Gl LBERT:

22 Q On Page 7 at the bottom, Line 170, you
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refer there to marketing efforts. Il n your
attachnments, which are | abeled Exhibits 1 -- |I'm
sorry, 8.1 and 8.2, you refer to dispatches.
What's a marketing effort, what is a dispatch, are
they different things?

A | interpreted the e-mails to mean this is
where the conpany was going to be marketing in the
future. So to nme -- and at the time, all we knew
was these came from | believe, someone within the
Conpany to the utility conmpanies and so it was
unclear, | knew it was going to be a marketing
effort, | knew there was going to be -- and then
also we were talking about efforts and dispatches.
So when | used the word dispatch | was inmplying

t hat someone from the Conmpany was sending people

t here. And effort means where they will be
mar ket i ng.
Q Line 170, when you refer to marketing

efforts, you are not then referring to the number
of approaches by contractors to customers doors,
are you?

A Ri ght .
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Q Ri ght meani ng you are not?

No, not the number of approaches, | just
know that that Zip code showed up on the list. So
maybe there were a nunber of marketers in that
area, | don't know that. Alls I know was that Zip
code was |isted as sonewhere U. S. Energy would be
mar ket i ng. But how many marketers, | didn't know.

Q So what you mean is -- by marketing effort
there, the daily marketing perm ssion that's

reflected in the documents from which you drew that

nunber ?
A Yes, sir.
Q And that that could include one or nore

actual contractors in the field?

A Yes, sir.

Q But that's what you're counting?
A Yes.

Q And then when you are referring to

di spatches on Exhibits 8.1 and 8.2, are you talking
about the same thing?
A Yes, sir. | shoul d have kept the words

consi st ent .
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Q And nmy only other question, on Page 2, your
guestion that begins on Line 33, and |'m just
interested in the first two sentences there from
Line 35 to Line 38. Just take a quick | ook at
t hose.

A |'ve read them

Q And on Line 36, over on the right, you
refer to monthly usage amounts. And on Line 37 you
say for customers of 1,325 therns per year. So
what's the relationship of the nonthly usage amount
and the total annual usage on Line 37? Are you

assum ng | evel usage over 12 nont hs?

A No. It's wei ghted more heavily in the
winter than in the summer. There is nore in our
moni t or .

JUDGE Gl LBERT: All right, that's all | have. W

are going to take a break for redirect, we're not
going to go to lunch just yet, but we will take a
break. Do you want to do redirect?

MS. SODERNA: A couple questions.

JUDGE Gl LBERT: Why don't you spend that time

with your witness because | think a break is
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absol utely necessary right now.
(Break taken.)

JUDGE Gl LBERT: Let's go back on the record for
redirect with M. MDaniel.

REDI RECT EXAM NATI ON
BY
MS. SODERNA:

Q M . Clancy asked you some questions about
your Exhibit 8.2 and M. Hanmes' Exhibit 4.3, which
show various forms of where -- M. Hames' Exhibit
4.3 denmonstrating where the independent contractors
reside. And your exhibit showi ng where contracts
or where the marketers were sent, pursuant to the
e-mails. Did you mean that there is no correlation
bet ween contracts signed and the marketing areas
you identified?

A No.

Q And when you conpared your exhibits -- your
Exhibit 8.2, which actually | have an extra couple
of color copies and since we already paid for them
what did you conclude from conmparing those two

maps ?
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A | concluded that there is a correlation
bet ween where marketers are supposed to live and
where they market.

Q And does that change your analysis in your

surrebuttal testinony at all?

A No.
MR. CLANCY: |'m sorry, could you repeat the | ast
two questions and answers, | just want to make sure

| didn't m ss somet hing.
(Wher eupon, the record was
read as requested.)

JUDGE Gl LBERT: Just so I'mcl ear, when you
conpare which two maps?

MS. SODERNA: M . McDaniel's Exhibit 8.2, which
is the dispatches he calculated fromthe e-mails
t hat we were discussing, and M. Hanmes' Exhibit
4.3, which is where the independent contractors
actually reside.

JUDGE Gl LBERT: Okay. Thank you. No need, then,
to repeat what you already did, | just wanted to

clarify that.
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BY MS. SODERNA:

Q And why does that not change your anal ysis?

A What portions of ny analysis are you
speaki ng about ?

Q Your concl usion about where U.S. Energy
most heavily markets.

A My concl usion was that they targeted | ow
income mnority conmmunities.

Q And did the conmparison of these two maps
change that concl usion?

A No.

Q Why not ?

A Because the marketers are -- you're talKking

about the map of where the marketers |live and the

map | did?
Q Ri ght .
A. Because it looks like there is a

correlati on between the two maps.

Q OCkay. That's all 1 have.

JUDGE Gl LBERT: |Is there any recross within the
scope of the redirect?

MR. CLANCY: No, no questions, your Honor.
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JUDGE Gl LBERT: Thank, M. McDani el .
(Wtness excused.)

JUDGE Gl LBERT: That concludes, | think, the
mor ni ng portion, norning and early afternoon
portion of the hearing. It's now about 1:10,
per haps. Let's break until 2:00. We'Ill remain in
this room we'll have our telephone witness, whose
first name is Lucy and then we'll have M. Agnew,
we'll move to the video conference room for that
testinony and that should be the end of it. Okay,
so |I'll see you back in this roomat 2:00 o'clock.

(Luncheon recess.)

JUDGE Gl LBERT: Let's go back on the record for
our afternoon session. First order of business is
presenting the testimny of CUB Wtness Vargas, who
is not present with us and whose testimny will be
admtted by affidavit. | " m not sure what
formalities really we need to do.

MS. SODERNA: CUB woul d request the adm ssion of
CUB Exhibit 10.0, the affidavit of M. Katherine
Var gas.

JUDGE Gl LBERT: And?
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MS. SODERNA: And CUB Exhibit 3.0, which is M.
Vargas' direct testinony and CUB Exhibit 6.0 which
is Ms. Vargas' rebuttal testinony.

JUDGE Gl LBERT: Is there any objection to the
adm ssion of these exhibits or to their adm ssion
by affidavit?

MR. McMANAMAN: No objection, your Honor.

MS. LIN: No.

JUDGE Gl LBERT: Then CUB 3.0, which is the direct
testinony; CUB 6.0, which is the rebuttal testinmny
and CUB 10.0, which the supporting affidavit, are
all admtted into evidence.

(Wher eupon, CUB Exhi bits Nos.
3.0, 6.0 and 10.0 were
admtted into evidence as

of this date having been
previously filed on e-docket.)

JUDGE Gl LBERT: And now our next witness wll be
participating by tel ephone, if you want to go ahead
and set that up.

David G |l bert, I'"'mthe adm nistrative

| aw judge in the case. Can you hear nme? Lucy,
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could you pronounce your |ast name?
MS. JODLOWSKA: Jodl owska.
JUDGE Gl LBERT: |'m going to go through the
awkward process of swearing you in by telephone.
(Wtness sworn.)
LUCY JODLOWSKA,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY

MS. SODERNA:

Q Lucy, can you hear me, this is Julie
Soder na?

A Yes, | can.

Q Can you please state your full name for the
record?

A My full name is Lucina Jodl owska, | go by
Lucy.

Q And did you prepare written testinmony for

this proceedi ng?
A Yes, | did.

Q And is that -- do you have that testinony
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before you?

A Yes, | do.

Q And is that | abeled as the CUB Exhibit 1.0,
the direct testinony of Lucy Jodl owska on behal f of
the Citizens Utility Board?

A Yes, it is.

Q And if | asked you the sanme questions in
this docunment today, would your answers be the
same?

A Yes, they would be.

Q Do you have any changes or corrections to
your testinmny?

A | do not, no.

Q And is this testimony true and accurate to
t he best of your know edge and belief?

A Yes, it is.

Q And with that you also submtted CUB
Exhibit 1.1, correct?

A Yes.

MS. SODERNA: And with that, | would request the
adm ssion of CUB Exhibit 1.0 and CUB Exhibit 1.1.

JUDGE Gl LBERT: Any objection?
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MR. McMANAMAN: No objecti on.

JUDGE Gl LBERT:

JUDGE Gl LBERT:

Q

Jodl owska.

| awyer

CUB 1.0 and 1.1 are adm tted.

(Wher eupon, CUB Exhi bits Nos.

and 1.1 were adm tted

evidence as of this date having

been previously filed

e-docket .)

CROSS EXAM NATI ON

BY

MR. Mc MANAMAN:

| do have a couple of questions,

Hi ,

Is there cross exam nati on?

my name is Martin McManaman |' m

t hat represents Just Energy, which was

formally known as U.S. Energy Savings Corp.

m just going to ask you a couple of

guesti ons about your direct testinony.

A Ckay.
Q And [
a copy of that
A Yes, |
Q Can |
A Sure.

in front of you?
do.
ask you to turn to Page 5,

Okay.

1.0
into
on
Ms .
a
Do you have

pl ease?
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Q And you see there is a question on Line 867

A Yes, um hmm

Q And then | have a question for you about
your answer on Lines 87 and 88.

A Um hmm

Q You indicate that once U. S. Energy failed
to substantiate their offer, | reported on the
al l egations and they were marked with an
unsati sfactory rating. Do you see that?

A Yes.

Q When did you do that?

A This, | believe, was -- it nust have been
at |l east 3 years ago. | don't have the exact dates

menori zed.

Q But you think it was sometime in 20067
A. | believe so. Ei t her 2005 or 2006, which
was after -- well, let's see. This woul d have been

after the response that was provided to us in
writing, but that would be the logical tineline
after we had received the response and the U S.
Energy basically refused to provide the

information, that's when our report would have been
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updat ed.
Q And then | also have a question for you on

next page, Page 6.

A Um hmm

Q In the mddle of the page, on Line 107.

A Ckay.

Q You say that you have personal know edge of

about 491 inquiries and conpl aints?

A Correct.

Q And that's concerning U.S. Energy Savings
Corp, correct?

A Yes.

Q What timeframe is that fron?

A This is from 2005. This was from 2005.
This was from the very first conplaint that was
filed with our office. Besides the actual
personnel that go through conplaints and the
inquiries -- the conmplaint intake process. Once
there is a case that is forwarded to the
i nvestigations department, which |I was in charge
of, then nmy responsibility would be to go through

the conmpl aints again as a separate individual.
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So | would basically go through, in
addition the actual procedure, which was between
t he company, the consumer and our conpl aint handl er
or specialist, I would also be in charge of doing a
conpl ete review of the conmplaint and the
information that came in to us. So this was --
basically | would have to read every conpl aint and
the nature of the conplaint, as well as any
additional information that would come in with
regards to the Conpany.

Q OCkay. And then | also have a question for
you on Page 7.

A Ckay.

Q Well, actually before | ask you that, have
you investigated conmplaints and inquiries for --
concerning conpani es other than U.S. Energy Savings
Corp?

A Oh, yes, dozens of them  That was ny job,
my job was to investigate conplaints for not only
conpanies in the same industry, but pretty much any
i ndustry that our organization would take

complaints for. There is exceptions of businesses
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or organi zations that we would not handle
conplaints for, two of them being the medi cal
profession or professional -- professions such as
attorneys and attorney conplaints, which we would
not handl e.

But other than those two, off the top of
my head, | would handle and review conpl aints and
files for companies in pretty nuch every industry
t hat we woul d accept conpl aints agai nst.

Q So that would include retailers of al
ki nds of products and services?
A Yes.
Q Did you ever investigate a retailer that

had more an a 100,000 sales in a year?

A Yes.
Q And how many of those?
A We regularly investigated and | ooked at the

compani es that are national in scope, cityw de,
statew de, national in scope. And so the purpose
of this investigation, I'mnot sure if I'm allowed
to name the conmpanies, that would be a breach of

privacy on behalf of the BBB, but we have regularly
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and continued to investigate conpanies on a
nati onal and also international scale.

Q Did you ever investigate a retailer that
had a 100, 000 transactions in Chicago alone, in a
year ?

A | can't think of specific numbers, but I
woul d be confident in saying, yes. That yes, we
have, again, w thout nam ng specific conpanies,
because that would be a privacy issue, we have
i nvesti gated anybody from a nom and pop shop to a
maj or national retailer.

Q How many retailers like that with more than
a 100,000 transactions in the Chicago area in a
year did you investigate when you were at BBB? And
et me just make clear, |I'm just asking where you
were involved in the investigation, not where your

organi zation was invol ved.

A | can't say a specific number, at | east
several .

Q Woul d you say that it's less than five?

A Probably more, | would say more than five.

Q More than 107
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A | don't know, | sinply don't know, probably
that would be a legitimte number, | would say on
t hat scal e. But ny job was nostly fundamentally
concerned with investigating conpanies, regardless
of their size.

Q Do you -- now, am | correct in
under standi ng that your investigation with respect
to U.S. Energy Savings Corp spanned from 2005 to
sometime in 20087

A Correct.

Q Do you know how many contracts U.S. Energy
Savings Corp had entered into with customers over
t hat period of time?

A | don't actually know that information, no.
But that is something that -- the number of
transactions and number of sales made is the very
first thing that every single conmpany that we
i nvestigate tells us in any given investigation,
which is not an indicator of their wrongdoi ng or
| ack of wrongdoi ng, because we have seen many cases
where the nunber of conplaints is not congruent in

any capacity to the number of transactions, which
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is not an issue with regard what the conmpany's
fundanmentally doing wrong in any given situation.

| see what you're indicating and that is
the very first thing that we are asked by conpanies
that we ask to come and see the Better Business
Bureau or we investigate. They question our
knowl edge of transactions, nunber of sales made,
but, again, that is not indicative, in our
organi zation as a whole, of the ratio of conplaints
versus anmount of sales. It could be a factor, but
it's definitely not a deciding factor of whether a
company was doing somet hing wrong or not.

Q That is something you want to take into
consi deration, though, right?

A It is a factor, correct. But -- we are
fundamentally concerned, when we are | ooking at an
i nvestigation, is a conpany doing sonething that is
m sl eadi ng, that is perpetual in scope, that is
consi stently present in conplaints. We are not
| ooking for things that are comon in the industry,
t hat woul d be normal practices, based on the

i ndustry that we're | ooking into.
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If things are repetitive, that are

al l eged m srepresentation, fraud, intentional

confusion of the consumer, those are conmmon things

that we recogni ze all across the board that are
very much different in scope and capacity than
regul ar conmpl ai nts agai nst any | arge conpany or

smal | .

MR. McMANAMAN: | don't have any other questions,

your Honor .

JUDGE Gl LBERT: Does staff have any cross?

MS. NAUGHTON: No, | guess not.
JUDGE Gl LBERT: Okay. | just have one |ine of
inquiry.

EXAM NATI ON
BY
JUDGE Gl LBERT:
Q Regar di ng your exhibit, CUB Exhibit 1.1.
A Ckay.
Q As | read through it, it became apparent
that this reliability report was conpiled over
time, correct?

A. Um hmm
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Q Can you identify which portions of this
report were conpiled and made avail able for the
public when?

A What you're |ooking at, | believe, is the
actual report that you're |looking at, that was
subm tted this August of 2008, so approximtely a
year ago and a couple nonths. And so the way that
the Better Business Bureau reports is on 36 nmonths,
so exactly 3 years of activity of any given date in
real tinme. So, the number that you would see today
woul d be probably different, it is different, it's
probably closer to 500 complaints, | i mgine.

But we al so have a number of conpl aints
t hat are past our statute of limtations on
reporting. So we actually have substantially nore
conpl aints than would be indicated because we
only -- we will report on the nunber of conplaints
t hat we have closed within a 36-nonth period of

time. So what you are |ooking at is activity

within -- that occurred between, let's see,
Novenmber 8th, 2005 -- or |I'm sorry, August 8th,
2005, and August 25th -- basically 3 years as of
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August 25th, 2008. The report today would | ook
di fferent because it changes in real time on a
daily basis.

Q Let me divert for a monent, just to

somet hing you said, you referred to a statute of

limtations. Is that an internal BBB reference or
are you referring to an actual Illinois statute?
A. No, no, that is a Better Business Bureau

reference. Our organization as a whole, not only
t he Chicago chapter, but all of the organizations
across the United States, report on data for

36 months. That is information that is publically
avail able on the reports. W still maintain all
the informati on we have since day one of when we
received conpl aints, data, information, whatever
the case may be.

However, the only things that are
reported publically is what is 36 nmonths as of the
correct time. And the reason for that is because
we try to maintain information that is the freshest
and as relevant as possible. And the Better

Busi ness Bureau, as a whole, determ ned that

901



10

11

12

13

14

15

16

17

18

19

20

21

22

3 years would be a good tine to report on the nost
critical timeframe of a conpany's operations. That
is not a reference to any Illinois statute, no.

Q Okay. So if I look at the first page of
the reliability report and | see the file open date
there, which is May 2004, the information that
continues on that page, through to the end,
probably doesn't actually include anything going
back to May 20047

A We m ght have opened the file, but in terns
of the actual -- I'mtalking about the conpl ai nt
matri x. The conmplaints, we m ght have opened the
file earlier, just in ternms of opening a file, but
| " m tal king about the ampunt of conplaints that we
report and how they are closed. So the number of
compl aints that would be quoted would start, that
ti metable would be nmeasured based off of the first
conplaint that is actually formally fil ed.

Q And then if you | ook down fromthe file
open date two lines there to the BBB accreditation
and the statement that the company is not

accredited with the BBB, that would have been true
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as of August 25th, 20087

A Yes.

Q And do you know if that's still true today?

A Yes, the U. S. Energy has not been
accredited at any point by the Better Business
Bur eau.

Q And as of -- reliability reports are
updated by the Bureau. Are those updates made
avail able to the public right away or in what
timeframe would the public be made -- |I'm sorry,
made aware of this new informati on once you' ve made
a change to a report?

A Well, that depends on the type of
information that it is. If it's -- if it's a
conplaint within the actual conmplaint matrix, our
systemis very much automated to make sure that al
compl aints are reported on and closed within the
same paranmeters. So we don't have any -- basically
t hat woul d encourage and insure equal treatment of
every single complaint in terms of the deadlines
and tinmelines of how conplaints are cl osed.

So if we close a complaint or if our
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system cl oses a conplaint, let's say a tinmeline
runs out and a conpany did not respond or a
conpl ai nant did not follow through, then that
compl ai nt would be, depending on the nature of the
case, that conplaint would be closed in one of a
number of different ways. And that information
woul d become available in real time i nmediately,
probably within 10 or 15 m nutes.

In terms of the manual write up, let's
say the informati on that we are reporting on as a
result of interaction with the company or if we get
an advertising substantiation or a pattern
anal ysis, that would be something that we would
devel op and discuss with our team And dependi ng
on the final outcome of our investigation, that is
when we would put that information in the report.

However, we -- what we try to do is
whenever there is a problem or issue or concern or
al | egations by consumers that are concerning,
whet her it's advertising or just some kind of an

offer that is not clear and there is no

substantiation, then we would contact the company
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first and give the company an opportunity to
respond to those all egations and we woul d basically
ask for verification or some sort of substantiation
of that offer or proof that that is in fact
something that is legitimte, depending on the

i ndustry and the case. So we would initiate
contact with company on that sort of offer and then
wait to update the report until such time as we
receive the response from the conpany.

Q Okay, so for exanple, on Page 3 of the
report, under sales practice issues, which would
probably be the nost relevant to the case at hand,
each time a conplaint that would fall within one of
t hese categories is resolved -- well, the tally is
changed and that tally is made i mmedi ately
avai l able to the public; is that correct?

A Yes, yes, umhmm That is something that
changes inmmedi ately within our system and that is
the way our system was designed due to the heavy
| oad of complaints that we handle. A |lot of the
cl osures, depending on the outcome of the case,

that would trigger automatic change in the actual
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report. So the nunmbers that you see are the nost,

t he nost current based on data avail able that day.
So there would be no del ay. If a conmpl ai nt handl er
or one of our team menbers closes a conplaint that
is either resolved or unresolved or if a consumer

i ndi cates online within our system that a conpl aint
has been resolved then that change would take place
automatically and would be updated in live time

wi thin m nutes.

JUDGE Gl LBERT: Okay, thank you. s there going
to be redirect?

MS. SODERNA: No.

JUDGE Gl LBERT: Okay. Sounds |ike we're done.
CUB's counsel has indicated that she does not
intend to do redirect exam nation. So we're
conpl eted. Thank you very nuch.

(Wtness excused.)

JUDGE Gl LBERT: Let the record reflect we have
now changed rooms, we moved to the video conference
room here at the Comm ssion for our final wtness,
M. Agnew, on behalf of the staff. M . Agnew, can

you see ne.
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MR. AGNEW: Yes.
(Wtness sworn.)
JAMES AGNEW,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY
MS. LIN:
Q M . Agnew, can you please state your ful

for the record, spelling your first and | ast name
for the court reporter?

A It is Janes, J-a-me-s; Agnew, A-g-n-e-w.

Q And who do you work for and what position
do you have?

A The 1l1linois Commerce Comm ssion, nmny
position is consumer policy analyst.

Q Can you tell us a little bit about what you
do on a daily basis?

A Ri ght now what | do has a lot to do with
t he Code Part 280 rul emaking. But in general, what
the policy analysts do is analyze the various

complaints that are in our database, the contacts
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that are in our database that come in from
consunmers and based on the information in there,
provide policy suggestions to managenent, try to
i mpl ement different kinds of solutions to overal
probl ems.

Q Did you file or cause to be filed testinmony
in this matter, specifically I1CC Staff Exhibit 1.0,
a public and a confidential version and |ICC Staff
Exhibit 2.0, a public and a confidential version,

your direct and rebuttal testinonies in this

matter?
A Yes, | did.
Q And is everything in your direct and

rebuttal testinony true and accurate to the best of
your know edge and belief?

A Yes, it is.

Q And if | asked you the sanme questions in
your direct and rebuttal testinonies today, would
your answers be the sane?

A Correct.

MS. LIN: Judge, at this time | would like to

move for adm ssion into evidence of |ICC Staff
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Exhibits 1.0 and 1.0C, as you have indicated you
woul d prefer themto be titled, along with ICC
Staff Exhibit 2.0 and 2.0C, which also has a
confidential attachment and it was named

Exhi bit 3.01D, only because we had attached that

exhibit as it was attached to one of the Conpany's

DR responses and that's a confidential attachnment.

JUDGE Gl LBERT: | would |like to change that
desi gnati on.
MS. LIN: That's fine, we can name that 2.1C.
JUDGE Gl LBERT: Is there any objection to the
adm ssion of either the testimonies or the
attachnment ?
MR. CLANCY: No objection.
JUDGE Gl LBERT: Staff 1.0, 1.0C, 2.0, 2.0C and
2.1C are admtted.
(Wher eupon, |1CC Staff
Exhi bits Nos. 1.0, 1.0C, 2.0,
2.0C and 2.1C were
admtted into evidence as
of this date having been

previously filed on e-docket.)
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JUDGE Gl LBERT: |Is there cross exam nation?

Q
behal f

CROSS EXAM NATI ON
BY
MR. CLANCY:
Good afternoon, M. Agnew, Kevin Clancy on

of the respondent. I n your direct testinmony

you testify that in your view, the independent

contractors for U S. Energy are able to, with no

field

stray

oversight, are able to disregard or otherw se

fromthe script and the instructions in

written sales manuals; is that right?

A
Q
A
Q
t hem,

script

Can you direct me to that page?

| apol ogize, it's Line 184 to 185.

Okay. | see that here.

Woul d you agree that the ICs, as I'll call
can't stray fromthe instructions in their

s if somebody supervising themis nonitoring

them at the time, right?

A

them t

So long as the supervisor would not allow

o stray from the script. If there was

someone nonitoring that actual conversation on the

porch,

because as | understood it from M. Potter's
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testimony yesterday, they're no |onger going inside
houses, it's happening outside the door. So | ong
as the supervisor was |listening and the supervisor
did not tolerate them straying fromthe script, |
suppose that they wouldn't be allowed to stray from
the script. That seens true.

Q If -- you're famliar with the verification
call that is conducted with these transactions,
right?

A | am somewhat famliar with those. | think
we' ve heard a couple of themin the course of this
case.

Q And just to clarify, you've been listening
in on all the testimony as it's been given
t hroughout the case?

A Absol utely, yes. | appreciate everyone
there allowing me to do that.

Q Absolutely. Wuldn't you agree that an
i ndependent contractor can't stray from the script
or fromhis or her instructions if the customer
truthfully answers the questions on the

verification call?
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A | could not agree with that.

Q Why is that?

A | believe that the private conversation
t hat has no recording that goes on before the
third-party verifier is brought in, doesn't appear
to have any means of being nonitored. So you would
have someone make representations during that
conversation that -- and it's also ny understanding
that quite often the sales agent has not left while
the third-party verification is going on.

So the sales agent is standing next to
or over or sonmewhere in the proximty of the
customer who is then participating in, | think
there's been a variety of third-party verifications
t hat the Conmpany has used over time those have
evol ved. But | don't believe that just because the
customer answers things affirmatively in a
third-party verification, that automatically
di squalifies the sal esperson from having said
anything off script.

Q Well, et me ask you to take a | ook at what

was marked as | ESC Exhibit 1.7.
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A Sure.

Q On Page 216, USE 216, about the third page?
A Got it.

Q And this is a script with a date at the

bottom of April 2nd, 2008.

A Ri ght .

Q Or February 4th, 2008. Although | think
that it's April 2nd. It's February 4th, because
it's Canadi an. Ei ther way, it's early 2008.

Toward the m ddle of the page there is a line that
says custonmer name and it says, can you kindly
confirm by responding with the word yes that you
understand this agreenment does not prom se savings,
however it does offer peace of mnd, stability and

protecti on against volatile energy prices?

A Yeah, | see.
Q If a customer truthfully answers that
guestion yes, are you saying it's still possible

that they've been msled into thinking that it
prom ses savings?
A Ri ght . | believe that the face-to-face

presence, the presence of the sales agent being
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t here physically, with the customer, is a nuch
stronger thing that any phone call or piece of
paper that any of us could | ook at. | don't
believe that it automatically disqualifies the
sal es agent from having said things that don't
foll ow what M. Potter would like themto follow.

Q OCkay, but in that case the customer would
not be telling the truth. He or she woul d be
saying, yes, | understand this doesn't prom se
savings, but in the back of their mnd thinking I
think it does prom se savings?

A "' m not sure whether or not it means the
customer is |lying. | think it means, to nme, that
the presence of the sal esperson is a nmuch nore
overriding power than anything that can happen on a
document or in a phone call.

And so, | believe that the sal esperson
m ght be able to influence things through the
private conversation that happens before any
third-party or even managenent at the Conpany is
able to monitor that conversation. And to -- the

ot her aspect that is of some concern to ne is that
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the sal esperson is still there while this
third-party verification is there. W have heard
testinony that custonmers have been coached and
thing Iike that, by the salesperson. And so |I have
a serious concern, especially if the sal esperson is
still there.

Q Is it possible for a customer to understand
that this agreement does not prom se savings and at
the same time to not understand that this agreenment
does not prom se savings? Can both of those

statements be true at the same tinme?

A It sounds |ike you are posing a | ogical
fallacy.

Q | am  And ny question, I'Ill clarify for
you, is this statement, | understand this agreement

does not prom se savings. Can that statenent be
both true and false?

A That statement on its own, | don't know how
that could be both true and false.

Q Thank you, that's the answer to ny
gquesti on. Do you understand that there are

consequences for the independent contractor when
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the verification call fails, that is when the
contractor fails to obtain the verification call?

A "' m sorry, can you repeat that?

Q Do you know there are consequences for the
i ndependent contractor when the verification cal
fails?

A |'m not entirely famliar with what those
consequences m ght be. So when the TPV doesn't

wor k, the salesperson is punished?

A Right. Were you present yesterday for the
testinony -- by telephone for the testimny of
M. Potter.

A Yes.

Q Do you recall testinmony that if the

customer does not confirmthe sale through the
verification call, the contractor is penalized $25?
A | don't recall that specific conversation,
but if you're saying it was said, subject to check,
| suppose | can agree with that, for wherever this
IS going.
Q Let me ask you to take a | ook at Exhibit

5.9, that's also public.
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A OCkay, |'ve got it.
Q And | apol ogize, it's not a very good copy,

but do you see in the mddle of the agreement, this

is a --
A Are we on the first page?
Q Well, the first page of the exhibit, not

the cover page, this is a custonmer agreenent dated

July of 2008.

A Ri ght .
Q And in the center it says, | understand and
accept. The first line is, this agreement offers

price stability and does not guarantee financi al
savi ngs.

A And | would --

Q Well, | haven't --

A Go ahead, |I'm anticipating too nuch here.

Q You're doing a very good job, because
you're right on target. If the customer answers
this -- signs this truthfully, doesn't that

i ndicate that the customer understands the
agreement does not guarantee savi ngs?

A | would have to say the same thing | said
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with regard to the TPV, that the physical presence
and presentation, the face-to-face, on the scene
presentation of the sal esperson, everything el se
takes a dim nished role to that private
conversation that happens | ong before any of these
t hings are considered by any of us in this room

Q So your answer is no?

A Again, the logical fallacy that you're
presenting, can this be signed --

MS. LIN: Judge, |I'm going to object at this
poi nt because M. Clancy is asking M. Agnew to
specul ate on what customers do or don't believe
whil e they are signing the contracts. And | don't
believe that M. Agnew can testify as to what a
customer would be thinking at the time of the
signing of the contract.

MS. NAUGHTON: And | would just l|like to add, |
t hi nk what he means by truthfully, although |I'm not
sure, is that he means the custonmer has read,
understood, is actually listening or -- and
literally reading, as opposed to just signing,

taking in the informati on and then deciding to
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answer either truthfully or not, | think. There is
a lot of factors that m ght go into whether a
person just signs without reading.

MR. CLANCY: | think that M. Agnew has testified
t hat he believes these customers were m sled. That
means that he believes, first of all, it means he
knows what they thought. He knows what they knew
and what they didn't know. And he concludes that
they were m sl ed. If he's testified as to their
state of m nd, he ought to be able to be cross
exam ned about that.

MS. NAUGHTON: But you're also suggesting a state
of m nd, truthful ness.

JUDGE Gl LBERT: Can we go back to the original
gquestion?

(Record read as requested.)

JUDGE Gl LBERT: I'Il allow that, he's asking what
i nference can be drawn from the customer's act of
signing and | think that's appropri ate.

MR. CLANCY: | guess we need to have the question

reread.
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(Wher eupon, the record was
read as requested.)

THE W TNESS: Not really know ng what customer
signs this truthfully as a phrase m ght mean, |
suppose that in the bubble, if only the contract,
if the contract itself were the only thing that
occurred, in some kind of vacuum then | suppose
that the answer to this question would be yes. But
the problem that we're dealing with is that things
are not happening in that kind of a vacuum
BY MR. CLANCY:

Q Let me ask you to look in your testinmony

just a little further on. "' m going to go to Page

11, Lines 211 to 214.

MS. SODERNA: It's Page 10, in direct or
rebuttal ?

MR. CLANCY: Direct.
BY MR. CLANCY:

Q Referring to those lines, do |I understand
your testinony correctly here, that the i ndependent
contractors, you say they are less affected by any

potenti al deception at the point of sale because
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t hey can count on system c barriers to customers’
attenpts to cancel their contract. Does t hat mean
that you're saying that they're not -- they're

uni npeded in maki ng m srepresentati ons, because
they don't have to worry about the contract being
cancel ed?

A | think that's a fair characterization.
There is certain kinds of barriers that appeared in
the trends in the conplaints that customers were
having difficulty even getting something cancel ed.
Even if they persevered through the threat of the
early term nation fee.

Q Were you on the phone yesterday for the
testi nony of Barbara Al exander, when she was

testifying about the |evel of cancelations?

A Yeah.
Q Do you recall her testifying that the |evel
of cancel ations, in her opinion, was SO severe,

that it was so high, that it reflected problens
with the U S. Energy -- with U S. Energy's
practices?

A | think I do remenber her saying something
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l'i ke that.

Q Do you think that the | evel of cancel ations
is high in this case with regard to U.S. Energy's
customers?

A | think the number of conplaints that the
staff at the Illinois Commerce Comm ssion Consumer
Services Division handle, where the customer was
attempting to cancel but was unable to, is
problemati c.

Q Are you aware that there were, in the year
2007, there were 25,000 cancel ati ons?

A Was that in one of the DR' s that was
presented during the --

Q It was in the direct testimny -- the

rebuttal testinony of M. Potter at Lines 1047 and

10487
A Ckay.
Q And are you also aware that the nunber of

contracts signed in 2007 was a little under
130, 0007
A Sounds |ike the numbers that may have been

stated yesterday. So you have 25,000 cancelling at
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the same time that 130,000 are signed up?

Q Ri ght .
A Ckay.
Q Does that change your testimny at all in

terms of whether you think there are such systemc
barriers to cancel ation that independent
contractors can remain incentive to m slead?

A | don't know what these numbers necessarily
represent. MWhat | am comenting on is the content
of our conmplaints. And we were contacted by people
who were claimng that they were having a very hard
time getting the service cancel ed.

Q OCkay, that's a different issue, though.

You are tal king about particular customer

conpl ai nts. My question was, does the fact that
there were 25,000 cancel ations and 130, 000 sign ups
change, at all, your conclusion that there are
system c barriers to cancel ation?

A No.

Q Do you know what the consequence is for an
i ndependent contractor when a contract he signed up

is cancel ed?
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A | think you cited something earlier wth
the verification call. s it that the comm ssion
is clawed back from them and there may al so be a
$25 penalty. | ve seen different versions. Agai n,
there is ot of moving targets here, because
docunments have evol ved over tinme.

Q Okay, well, you're right, the comm ssion is

cl awed back if the contract is cancel ed.

A Yes.

Q And the comm ssion is $50 per contract,
right?

A Regardl ess of the length of the contract,

t hey get 50 bucks?

Q They get nore if the contract goes on.

A They get mai ntenance?

Q Ri ght .

A Ckay.

Q Wth respect to the regional distributors,
do you understand that -- you testify that in your

view there is a problemwi th the comm ssion
structure for regional distributors because they

are paid on the comm ssions that the independent --
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the contracts that the independent contractor
signs; is that right?

A | think there is a problem with that being
their sole form of compensation from the Conmpany.
They are still being paid as if they are
sal espersons only. And the Conpany seens to want
to call them managers at sonme point and not
managers at others. And | am merely pointing out
the fact that they are now being conmpensated as if
t hey are managers that have concerns that have to
do with conmpliance.

Q Before | get to that, are you aware that
the regional distributor's comm ssion is also

cl awed back in the event of a cancel ation?

A Ri ght .

Q And that comm ssion is $10?

A Ckay.

Q So -- and again, this is just assum ng that

there isn't any finding, any penalty assessed for
any finding of a violation of a code of conduct, no
matt er what happens, you are aware that a cancel ed

contractor results in the distributor |osing $10?
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MS. NAUGHTON: |'m going to object and it's maybe
just a clarification, but when you are using the
termed cancel ed, what do you mean? Do you mean for
any reason? Are we talking about, | know you
cancel ed contracts if somebody, for instance,
doesn't have a good credit? Are we talking about
all cancel ati ons?

| mean, yes, Jimis saying yes, but |
t hink he's making an assumption and | just want to
make sure we're on the sanme page.

MR. CLANCY: Perhaps what | should do is clarify
that a comm ssion can only be clawed back if it's
al ready been paid. If it's canceled before a
comm ssion is paid, it isn't clawed back, you just
don't get it.

MS. NAUGHTON: So not for the credit thing. So
Jim-- | just want to make sure Jim s assunption is
correct in the way you are describing it.

BY MR. CLANCY:

Q So either you don't get the comm ssion or

if it has been received already, it's clawed back.

| s that your understandi ng?
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A That sounds |ike a reasonabl e description
of it. | guess | would add, M. Clancy, is that at
any tinme?

MS. NAUGHTON: | don't know if we want himto
start testifying.

THE W TNESS: Oh, okay, |'m sorry.

BY MR. CLANCY:

Q Are you aware -- let me just ask you, about
t he managers, are you saying that managers, to be a
true manager, you can't have incentive
compensati on?

A | don't think it should be their only form
of conpensation, as far as if you're tal king about
the incentives being solely sales, if you're
putting themin charge of doing things that are not
just sales, not just procuring sales, then |I don't
know why you would want to say all of your
conpensation comes out of this, but you've got to
do these other things.

Q But just to clarify again, conmm ssions are
only paid for successful sales, right?

A Yeah, | haven't heard of you paying for
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1 sales that don't work.

2 Q And we don't pay for sales that get

3 cancel ed?

4 A. Ri ght .

5 Q So what is the incentive for a regiona

6 distributor to sign up a contract that is going to
7 be cancel ed?

8 A They get the comm ssion. And then if the
9 person is unable to cancel, they still have the
10 conm ssion.

11 Q Ri ght . Okay. You have a background in

12 comm ssion sales; isn't that right?

13 A A very brief one.

14 Q It was for about a year?

15 A Yes.

16 Q Were you incented to commt fraud or

17 m sl ead customers?

18 MS. LIN: Objection, Judge, it's irrelevant.

19 MR. CLANCY: | think it's conmpletely relevant.
20 This witness has testified that contractor's paid
21 on comm ssion are incented to m sl ead.

22 MS. NAUGHTON: He's not saying all contractors
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paid on comm ssion will all commt fraud.

MR. CLANCY: |1'm not asking if he did commt
fraud or mslead, |I'masking if he was incented to
commt fraud or m sl ead.

JUDGE Gl LBERT: It's overrul ed, go ahead.

THE W TNESS: My enpl oyer at the time had a no
gquesti ons asked, satisfaction guaranteed, money
back, 100 percent and they did claw back your
comm ssion. So there were no barriers. You wal ked
into the Sears shoe departnment with a set of shoes,
no matter how beat up they were, and said these are
no good, |I'mreturning them we took them back. So
no, | was not incentivized to |ie about the shoes.
BY MR. CLANCY:

Q Are you aware that -- you talk about the
absence of direct managenent in the sort of 1"l
call it on the ground here in Illinois. Are you
famliar with the testinony regarding the visits
fromindividuals fromthe U S. Energy hone office
to the Illinois offices?

A s that one of the exhibits?

Q Yeah, Exhibit 5.1C?
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A |'ve got to right here. Am | famliar with

this docunent ?

Q Ri ght .

A Yes.

Q Do these visits fromindividuals in home
office to the offices here in Illinois affect any

of your conclusions or your testinony about the
oversight that U.S. Energy provides?

A No.

Q Are you aware that there is currently a new
position that's been established with U. S. Energy,
a non-comm ssion based position held by Dan Brown?

A We were made aware of that yesterday.

Q Do you recall the testimony with regard to
M. Brown's responsibilities and the scope of his
role?

A Ri ght .

Q When you testify that U. S. Energy needs to
establish a stronger managerial presence in
Il'linois so contractors are not policing
t hensel ves, does the employnment of M. Brown affect

your conclusions or your testinony in that regard?
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A It doesn't affect nmy concl usions about the
things with which this conmpl aint deals,
specifically the alleged violations from 2007 into
early 2008. As a remedial effort and also, | would
note, in reaction to recent |egislation which
required that you create such a position as
M . Brown. | appreciate the fact that he's there
as a remedial effort.

Q And in fact your testimony in this case is
not solely limted to issues related to 2007 and
2008, you go through a lengthy |ist of measures
t hat you believe are necessary for renmedi ation?

A Yes. And | believe | have made it clear
that it is ultimately the Company's responsibility
to do something so that this private conversation
t hat happens on people's porches don't result in
t he kinds of conplaints, as far as the trends that
we keep seeing happening over and over and over
agai n.

Q You also say that U. S. Energy should
i mpl ement a tracking system so managenment can

identify and correct trends reflected in the
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consumer conmplaints. Are you famliar with the
testinony in this case regarding the conpl aint
tracking system and the conplaint tracking efforts
that U.S. Energy currently utilizes?

A Yes, | think | heard M. Potter say
yesterday that the Conmpany has instituted a
relatively newer conpl aint tracking system so that
they would be able to track the direct conplaints
that come in. That was a major concern of m ne
t hat was not happening during the conpl aint period
in question.

Q How does that testimony affect your
recommendations in your testinony regarding the
need for a tracking systen?

A Agai n, any remedi ati on, anything you do
t hat m ght reduce these conmplaints, that m ght help
you to track what's going on in that conversation
and keep it on the straight and narrow, when we're
tal ki ng about that conversation on the porch,
that's generating all these conplaints, | think is
great. It doesn't, however, take away the fact

that there are violations going on in '07.
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Q That wasn't nmy question. So I'll move to
strike that fromthe record.

JUDGE Gl LBERT: No, that's overrul ed.
BY MR. CLANCY:

Q You recomended in your direct testinony

that U.S. Energy refrain from any measures that

woul d i ncrease cancel ation fees beyond $75 a year.

A Can you take me there?

Q Sure, Lines 233 to 243.

A Ckay, |I'mthere.
Q ' msorry, | may be tal king about your
rebuttal .

MS. LIN: You're |looking at Page 11, you nean?
BY MR. CLANCY:

Q It's Page 12 of your direct. Do |
understand your testinmony correctly that the

Company should refrain fromfinding any further

alternative means of increasing the agreed upon $75

a year maximum for its early term nation fees?

A. Yes.

Q So your position in this testinmny was that

the term nation fee should not go above $75 per
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year ?

A And please don't m stake that to nmean that
| was thinking that the $75 per year was a great
thing. What |'m saying here is that | could see in
contracts at the time that the Conpany had started
selling something called Geo Gas. And although it
was nmy understanding that the conpany had --

Q Let me just stop you right there, |
apol ogi ze, but could you first answer the question?

MS. NAUGHTON: He did.

MR. CLANCY: Then let nme see if | can have the
guestion read back.

JUDGE Gl LBERT: No, | think that's a fair
statement by M. Clancy. | obviously allow
el aboration, but the question itself ought to be
answered initially.

MR. CLANCY: It was a yes or no question and if
he answered yes or no --

MS. NAUGHTON: | thought he did.

JUDGE Gl LBERT: | don't believe so.

MS. NAUGHTON: Answer the question, then.

JUDGE Gl LBERT: |'m not sure he has to say yes or
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no, but | do think there has to be an answer that
is responsive to the question that was asked, in
addition to the el aboration.
BY MR. CLANCY:

Q My question is, is it your position that

the term nation fees should not increase above $75

a year?

A | don't think that was an exactly accurate
representation of what | said.

Q Are you famliar with Nicor Advanced Energy
Pl ans?

A Ni cor Advanced Energy, it's the conpany,
their legal name is Prairie Point, | believe.

A It maybe a doing business as. lt's an
alternative gas supplier affiliated with Nicor.

It's the Nicor Advanced Energy.

A Ckay.

Q Are you aware that prior to the enactment
of the legislation you referenced earlier, that
Ni cor Advanced Energy term nation fee for its --
for one of its alternative gas contracts was a fl at

fee of $20 per month for the years -- the nonths
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remaining in the contract?
A | wasn't aware of that.
Q | would like you to take a | ook at a
docunment called CUB Facts.
MR. CLANCY: And we'll mark this as Respondent's
Cross Exhibit No. 11.
(Wher eupon, Respondent's
Cross Exhibit No. 11 was
mar ked for identification
as of this date.)
THE W TNESS: Is it the one that says CUB Facts
or the one that says --
BY MR. CLANCY:
Q Ri ght, CUB Facts.
Okay, got it.

Have you seen this docunment before?

> O >

No, | have not.

Q But you know what Ni cor Advanced Energy is,

t hough?
A Ri ght .
Q It's identified as an unregul ated si ster

company of Nicor Gas?

936



10

11

12

13

14

15

16

17

18

19

20

21

22

A By unregul ated | suppose they mean the

rate.
Q Well, that's a very good question, |'Ill get
to that in a m nute. But that's what they call it.

But you're famliar with the company, right?

A Ri ght .

Q You see at the bottom of this page where it
says exit fee, question mark. And it says if you
cancel after a 30-day grace period you will be
penalized $20 for each nmonth left in your contract?

A ' m sorry, which page.

Q The very first page.

A Okay, the first one. And then it says at
t he bottom

Q Ri ght, exit fee.

A M ne says, how do | prevent being

m st akenly signed up for those plans.

Q Oh, no, then you've got the wrong one.

A The one that's marked Citizens Utility
Board says that on the bottom ' m | ooking at CUB
Fact s.

Q Dated March of 20097
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A Yeah, the CUB Facts says March of '09 and
it says -- | don't know if this will show up, but
there is one where the title page |ook |ikes that
and then there is one where it |ooks |like that. And
this one at the bottom says exit fees |like you're
citing. Do you want me to | ook at that one?

Q | apol ogi ze, actually, neither one of them
are the right one. | don't think he's got --

MS. LIN: Jim which CUB Facts do you have?

THE W TNESS: And it says Nicor's Fixed Bill and
Lock 12 plans at the top.

MS. LIN: Does it look like this one?

THE W TNESS: It doesn't have the box I|ike that,
it's just all paragraphs.

MR. CLANCY: It is different.

MS. NAUGHTON: So they sent the wrong one.

MR. CLANCY: That is one of the limtations of
technol ogy, | apol ogi ze.

BY MR. CLANCY:

Q It doesn't matter all that nuch, 1'IlIl just
read it to you. It says, if you cancel after a
30-day grace period you'll be penalized $20 a nonth
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for each nonth left in your contract, $20 for each
nmonth left. M question is, do you think that $20
a nonth is a reasonable early term nation fee for a

fixed term alternative gas supply contract?

A How |l ong is the term?
Q This particular one is 12 nonths.
A So if they canceled after 1 nonth they end

up paying 11 times 20 to get out of it.

Q $220, right.

A $220. | can tell you that | wouldn't want
to pay $220 to get out of a contract, but, you
know, | think the problem here is that | haven't
seen a flurry of complaints tal king about that. So
it's difficult for me to be fully informed about
what's going on with customers, what's their
reaction to it.

Q Ri ght. And not to, you know, shift the
focus, but you also don't know if Nicor Advanced
Energy has been marketing this plan since 2004, do
you?

A | don't know. As | said, | wasn't fam/liar

with this to begin with.
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Q Let me go back to something you said
earlier and that was about regul ation. s U.S.
Energy an unregul ated conpany?

A | don't know that that's -- it seens |like a
word that gets thrown around and it al nobst gets to
the point that it m ght not mean that in reality.
| f you are just talking about the rates, | don't
believe that the Comm ssion has ever exerted any
rate regul ation over U.S. Energy, but there are

rate regul ations that U. S. Energy would have to

conply with.

A But U.S. Energy is subject to regulation by
the Illinois Commerce Comm ssion, right?

A | think that's why we're here, is that you

do have to answer conpl aints provided by us.
Q Well, we have to do nore than answer
conpl aints, right?
A Yeah, | wasn't suggesting that that was the
only thing you have to do.
Q In fact, U. S. Energy is regulated by the
Il 1inois Comerce Comm ssion, correct?

A Not rate regulation, it's kind of a | oaded
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term it means so many different things.

Q Well, U S. Energy is a conpany, it's not a
rate, right?

A Right. The way it's always been expl ai ned
to me is that the Comm ssion regul ates services.
And the provision of alternative gas supply, the
Comm ssi on has sone regul atory powers over that.

Q Ri ght. They do not regulate the rate of
t he product that U S. Energy sells, right?

A That's my understanding.

Q Ri ght . But they do regulate the manner in
which U.S. Energy provides its services?

A Right. And a lot of that ties back to the
certification, proper managenent, proper technical
and proper financial.

Q And you were taken aback by the
characterization of Nicor Advanced Energy as an
unregul ated sister conpany of Nicor, weren't you?

A | think taken aback m ght be a strong
characterization. | said | assune they mean rate
regul ati on.

Q Didn't you sort of chuckle and say
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unregul ated, | assunme they mean the rate?

A

t hi nk you said unregul ated and | said,

assunme they mean the rate.

Q

Were you surprised to see that

characterized as unregul ated?

A

Q

woul dn't say | was surprised.

But you work for the Illinois Comrerce

Comm ssion, right?

A

Q

| ndeed | do.

Do you think that the average consunmer

well, |et

whet her

bet ween an unregul ated company and an unregul at ed

rate?
A.

say that

t he average consuner

| f

t hey were

me ask you that, do you have any opinion

knows the difference

| was going to hazard a guess, | m ght

we would find people in the popul ation al

over the place on that.

Q Ar
exit fees
A

We're only tal king about

e you aware that U.S. Energy caps its

right now at $50 as a flat fee?

contracts that

were signed after the effective date of statute,

right?

Or

there may have been a period where
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think you were doing it before that as well.

Q Ri ght, in fact --

A It's not for everyone who is currently a
customer, it's for those who signed up after you
started doing that. And |I'm sorry, | keep saying

you, your client.

Q Ri ght, after January 1st of 2009; is that
right?

A | think that's what was said yesterday was
that the Conpany started a little bit ahead of the
actual ink being applied to that statute.

Q In 2007, what alternative gas suppliers, to
your knowl edge, had third-party verification
processes for their customer enroll ment?

A ' m not aware of what the actual statistics

are on that.

Q Are you aware of any?

A | don't know.

MS. NAUGHTON: What was your timeframe? |'m
sorry.

MR. CLANCY: 2007.
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BY MR. CLANCY:

Q Are you aware of alternative gas suppliers
in 2007 that had voice recorded verification calls,
| mean other than U.S. Energy?

A The distinction between this question and
the last is that a voice recorded call could be
made by anyone versus a third-party not being the

actual alternative gas supplier itself?

Q Ri ght .
A Yeah, actually the answer is the same, off
the top of ny head, I"'mreally not aware of what

the different alternative gas suppliers were doing
in their marketing.

Q | believe you mentioned in your testinony
t hat your position is that verification scripts

shoul d include --

A ' m sorry, can you take nme there?

Q Sure.

A It's in the direct?

Q It's in the -- | think we're in the
rebuttal . It's the rebuttal testinony, Page 6,

begi nning on Line 118 you say on Line 121, the
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third-party verification script should include an
affirmati on that the customer understands that
savi ngs are not guaranteed, was that right?

A Yes.

Q Do you know whether that is in U S.
Energy's current script?

A Was that one of the things that was updated
just recently? | think I still have that exhibit
handy, that m ght have been the old script.

Q That was the script as of April of '08,

right.
A Let me grab that. s that in 1.7?
Q That was 1.7. | keep saying April of '08

but it's February of '"08 if you're in Canada.

JUDGE Gl LBERT: | thought the question was about
the current agreenent.
BY MR. CLANCY:

Q To keep it clear, why don't we keep it and
ask if you are aware what the current verification
script is?

JUDGE Gl LBERT: Let ne just say, before you begin

the answer, | thought Gord Potter testified that
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t he nmost recent version of the customer agreenent
that is in the record is 5.09.

MR. CLANCY: That's the customer agreenent, |'m
tal ki ng about the verification.

THE W TNESS: Is the TPV script the most recent
one in the record?

BY MR. CLANCY:

Q " msorry, could you repeat that?

A s the TPV script the nmost recent one in
the record?

Q No, this one is from the begi nning of 2008,
the 1.7.

A Ckay.

Q Let me just strike that question and just
ask you about 1.7.

A Okay, sure.

Q Because 1.7 asks for the custonmer to
confirm by saying yes and they understand the
agreement does not prom se savings, right.

MS. NAUGHTON: Can you direct him?

THE W TNESS: It m ght be useful if | clarified

here, this list of things that | would like to have
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sort of my wish list for third-party verifications,
| think it's important to have the questions asked
one at a time and not in any kind of |unped
together with any other questions, that is a single
qguestion with a single answer. And then the next
qguestion with the next answer.

So that the customer is presented wth,
| ook, you don't know -- you affirmthat this is not
savi ngs, correct? Pause, give them a chance to say
yes. Then the next question, sanme thing and so on
and so forth. So that you're not kind of mashing
t hi ngs toget her.
BY MR. CLANCY:

Q So you want discrete questions with an
answer after each?

A That seems |ike that m ght be hel pful to
you.

Q Okay. The second question there is for an
affirmati on that the customer may save noney if the
commodity market goes higher and the customer may
| ose money if the commodity market goes | ower.

Isn't that the same thing as saying they're not
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guar ant eed savi ngs?

A | think those of us in the room that deal
with this sort of thing all the time, that
di stinction comes to us very easily, but | don't
know t hat that does for the average custonmer.

Q Wth regard to breaking the question down,
breaking the questions asked down to require an
affirmati on after each point, are you aware that
t he Company inplemented that change as part of
their settlement with the Attorney General's

proceedi ng?

A And it's these questions.

Q Well, |I'"mnot saying it's these specific
guestions, but |'m saying are you aware?

A That there is one question, pause, next

questi on pause, kind of concept in there?
Q Ri ght, a request for answer after
particul ar questions.
A Ckay. | ve skinmmed through the AG

settlement a few times, but | don't have it

menmorized. So I'll take your word for it, subject

to check, | suppose.
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Q That's fine, subject to check.

Q And No. 3 here, on Page 6 of your rebuttal
testinony says, you want an affirmation that USESC
is a for-profit corporation and is not in any way
affiliated with a regular utility or any governnment
agency. Are you aware of any other conpany that is
required to affirmatively disclose to its custoner
and get a third-party voice recorded affirmation
that the Conpany is seeking to make a profit out of
its business?

A That question is in reaction to allegations
received from customers trending towards them
saying that the person on the porch told themthat
they were with the 1CC or with CUB or with LI HEAP.

Q But is the answer to that question, no, you
are not aware of any other conmpanies that are
required to do that?

A Oh, I"'msorry, you're right, I'"msorry, the
direct answer is, no, |I'm not aware of other
compani es that have been required to do that.

Q And you don't think it's inproper for U S.

Energy to have a business mpdel where it earns a
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profit, right?

A Absol utely not.

Q And you don't think it's inproper for it to
have a busi ness model or an exit fee structure --
or, I'msorry, an exit fee structure that seeks to
recoupe some of its |losses as a result of the
cancel l ation, right?

A | think we could properly find where |, in
my own words, said sonmething |ike that. | don't
know if it's in the rebuttal or the direct, but,
yeah, |1'm not saying that the Conpany shoul d be
absol utely unable to protect itself from | osses.

Q If the Conpany were to have no exit fee,
woul d you agree that it isn't protecting itself
from | osses due to cancell ation?

A | guess it would depend on the reason for
t he cancell ati on.

Q Are you aware that the Conpany conducts
background checks and continues to conduct
background checks currently?

A Yes.

Q o --
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A You are tal king about the agents?

Q Ri ght, of the independent contractors that
it hires.

A Yes.

Q When you refer to a permanent manageri al
presence in Illinois to oversee force, on Page 7 of

your rebuttal testimny, what do you mean by a
per manent | ocal managerial oversight, what would
t hat include?

A Wednesday | heard M. Hames say that he did
not believe that his coordinators could manage nore
t han 10 people at once, and | think he said he
hi mself had trouble with a greater nunmber of crew
coordi nators than that. Now, whet her or not he's

actually a manager in the sense that we're | ooking

at is, | think, a point of contention.
But, based on that statement, it seens
to me like what |I'm | ooking for here is that these

agents who are in the field, who right now have
nobody shepherding over them directly who is based
in Illinois, although I would say that sounds |ike

M. Brown's job may be to do that. But it seenms to
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me |ike he may have some trouble, if M. Hanes'
statements about nunbers is correct, with relation
to how many agents M. Brown now has to watch over.

MR. CLANCY: Let's go off the record for just a
monment .

(Break taken.)

MR. CLANCY: That's all the questions | have.
woul d just like to nove for the adm ssion of
Respondent's Cross Exhibit 11. That's the CUB
Facts.

MS. SODERNA: You must have got it off our
website, | don't have a problemwth it on that
end.

MS. NAUGHTON: |'m not necessarily objecting, |
just wanted to know where it canme from

MR. CLANCY: CUB's website.

MS. NAUGHTON: It is fromtheir website.

MR. CLANCY: From one of their links fromtheir
website, it lists their publications.

MS. SODERNA: He didn't have any famliarity with
the fact sheet or the conmpany, but |I'm not going it

make an objection about it.
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MS. NAUGHTON: |'m sorry, |I'm just asking one
ot her question. And is this Nicor who puts this
t oget her ?

MS. SODERNA: No, it's CUB Facts.

MS. NAUGHTON: That's all | wanted to know.

JUDGE Gl LBERT: Because | as the guardian of the
sacred record do have a concern. ' m going to
admt the exhibit, but I"mgoing to limt the use
of the exhibit, because it is a two-page exhibit.
There is a |lot here that was not utilized in cross
exam nation. So listen closely now because here
are the parts that will be avail abl e.

The box toward the top which has the
wor ds, Have you been offered a plan from Nicor
Advanced Energy, contents of that box and the final
section at the bottomright, including the title
exit fee. So those are the two matters about which
there was cross exam nation. | have not had an
opportunity to even |l ook at the rest of it and so
the exhibit is admtted with the proviso that only

t hose two provisions may be used as evidence.

953



10

11

12

13

14

15

16

17

18

19

20

21

22

(Wher eupon, Respondent's Cross
Exhi bit No. 11 was
admtted into evidence as
of this date.)
JUDGE Gl LBERT: Okay, that's it.
EXAM NATI ON
BY

JUDGE Gl LBERT:

Q Jim Agnew, can you hear nme?
A Yes.
Q | don't have a lot for you, | just want to

direct you to your recommendations in your direct
testinony. Let me ask you this, first: Il n your
judgment, had you altered any of your
recommendati ons between your direct and rebuttal
testinonies?

A Yeah, | think that that's a fair

characterization, because M. Potter asked, you

know, what does this exactly mean and so |I tried to

clarify it in rebuttal.
Q Okay.

A. | think that his concern was that what |
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was saying in direct was a little bit vague as far
as what exactly was being recomended. And so |
tried to clarify it in rebuttal to say that, | ook,
| think the nost inmportant thing is for the
Comm ssion to say, during the time period that the
compl aint all eges the problenms occurred, the
Comm ssion needs to find that a violation occurred.
And then after that we can deal with whether or not
the Company's efforts up to this point mean that
the Comm ssion doesn't have to, at this point --
whet her or not the Comm ssion, at this point, has
to exercise any of the powers that go along after
the finding of the violation.

Q Okay. If you take a | ook at Line 403 in
your rebuttal ?

A Ckay.

Q And read the entire sentence, | guess,
woul d be the best.

A Do you want me to read it out |oud?

Q No, I"m just calling your attention to it,
and | just want to make sure you're fresh with it.

And baring in mnd some of the things that you said
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on direct about the difference between door-to-door
sal es and other sales modalities, such as

tel emarketing. And also baring in mnd what |

t hink Gord Potter acknow edged, and | think very
forthrightly, about some of the differences between
door -to-door sales and tel emarketing and ot her

sal es nmet hods. I n your judgment, can door-to-door
selling be sufficiently controlled to mnimze, to
an acceptable degree, the amount of

m srepresentation on the part of the energy
supplier?

A | would not want to take door-to-door sales
off the table conpletely for anyone where there
wasn't a repeated pattern of abuse. So | guess the
answer to the question would be, | think that
al though it seems to ne like they really need to
figure out some way to get into that on the porch
conversation, particularly for someone where there
has been maybe one or two allegations already for
t hat agent, that | would see that manager as
following that person for a day or two.

And if you have someone who's selling

956



10

11

12

13

14

15

16

17

18

19

20

21

22

t he heck out of your product and all of a sudden
when the manager is present their sales go straight
to nowhere, then | think you've caught your

probl em, perhaps. So | think it m ght be possible,
but it's such a hands on sales technique, that it's
my opinion that you need to have nore of a hands on
manageri al aspect in order to try to keep that from
happeni ng.

Now, and | don't know -- | don't want to
get into the realm of rate regulation, but | don't
know if different offers mght |lend themselves |ess
to the problemor if different kinds of paynment

structures mght lend thenselves |less. There is a

whol e |l ot of things that | think sort of feed into
the problem that we're seeing. | s that hel pful at
all?

Q Sur e. It's exactly what | invited you to

do, which is elaborate on your thoughts on the
guestion | asked. And pursuing that line a bit
further, | hear you saying that one mechanism for
m nim zing m sl eading representations would be to

have manageri al personnel literally on the porch,
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as you call it, with the customer. "' m assum ng

t hat you are not proposing that in every instance,
in every approach to a customer's door, there would
be two persons representing the alternative energy
supplier, a manager --

A Absol utely not. No, | think that that
woul d be triggered by the problems. That that
manager woul d, you know, go to the things where
they are getting the allegations. | tried to think
very creatively about this and |I think at one point
in M. Potter's rebuttal | was characterized as
bei ng somet hing of a technophobe or not
under st andi ng technol ogy. And you know, ny problem
with that is this is a non-technology form of
selling, this is face to face.

And | tried to think is there any way
that there could be recordings made using smal |
devi ces, where you wouldn't actually have to have a
manager present with every one of those people
where you had some all egations. | don't know if
there is a technological solution that could be

paired with the in-the-field management as well .
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But to ne it seens |ike they need -- they need to
be nore aware of what's going on on the porches.

They can say this is what you have to
do, but the truth is, and this is getting into sonme
of that he said/she said stuff, that we just don't
know. We can see the trends in the conplaints, but
t hey don't know what's happening and neither to do
we, exactly.

Q How does the third-party verification, in
your judgment, work together with what you've
already said? 1|s there a way that the third-party
verification can mnimze the amount of m sl eading
conduct and the ampunt of m sl eading
representations to a degree that you would find
accurate?

A | think it could if it happened in a
different tinme. In other words, if it didn't
happen right while the agent was there.

Q Okay. Since |I've asked you to just think
about it, and I'm glad you're doing that, can you
think of a way that that m ght work, how would you

make that operational? And if you don't have an
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opinion, that's fine, too.

A Well, | think it would be a little nmore
difficult for the Conmpany to always get ahold of
every one of those custoners. | think part of the
reason why it may be done this way is that it's
easy for the agent to get the connecti on. But the
problemis that the agent is still right there.

And to ne it seems like it should be a call back
sonmetime after the agent is no |onger present.

Q In the presentation to the customer, do you
feel that the key element that is susceptible to
m srepresentation is the |ikelihood of savings, as
conpared to the customer's current provider?

A | think that's the majority -- | tried, in
the direct, | tried to categorize things in sort of
a descendi ng order, you know, of the volune that we
got . The majority of the allegations were that I
was prom sed savi ngs. But | think your question
was, what's nore likely to happen in door to door
and |I'm not sure that you couldn't have a different
company enpl oyi ng door to door that m ght say

somet hing conmpletely different on the porch. I
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think it's -- | guess it would be somewhat
dependent upon what the offer is, first and then

how t hose agents choose to sell the offer.

Q Okay, let me try the question this way.
A "' m sorry.
Q No, it's probably nmy fault. You want the

customer protected from something or perhaps nore

t han one somet hi ng. | "' m assum ng, based on reading
your testinmny, that the something you feel is nost
in need of clarity and accuracy in order to protect
the custoner, is the potential savings attached to
the offered transaction. Wuld that be true? |
mean, would you agree with that? |Is that your
position, | guess | should say?

A | think I would just boil it down to that
we don't want m srepresentations of any sort
happeni ng on that porch.

Q Okay. Again, given your reconmmendati on on
Line 403 of your rebuttal or beginning there and
maybe if you've already done this and maybe you, in
fact, have already done this, and | just need to

hear it again, but if the Comm ssion were to issue
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a cease and desist order, what concrete actions
woul d have to be inmplemented in order to have that
cease and desist order rescinded?

A | think the Comm ssion would need to be
persuaded that the Conpany has a better control
over what's happening on that porch. That the
agents don't have as much freedom to engage in a
pattern of saying things that may not be true to
the custonmer in order to achieve the sale.

Q Okay, well, the way that would be
communi cated to the Comm ssion, then, would not be
in the formof a list of concrete action, but in
the form of the absence of complaints. And if they
can't sell door to door, then they couldn't have an
absence of conplaints. So |I'm assum ng that the
way they would have to convince the Comm ssion to
rescind a cease and desist order would be to
i mpl ement some set of measures?

A Ri ght .

Q And so do you have --

A Well, you're asking what sonme of those

measures would be in order to inpress --
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Q I n your judgnent.

A | ' ve heard several steps, as far as getting
to the remedi ati on phase, as | suggest, if the
Comm ssion were to find a violation and then to get
to the remedi ati on phase. | *ve heard several steps
t hroughout the course of the process that the
Company has taken for what's going on right now.

| haven't heard all the details that I
would like to hear, for exanple, the tracking of
t hose direct conplaints so that every agent
compl aint gets to that CCR group that actually has
the ability to say, hey, we got a trend here, this
guy is doing wong, we need to get himoff the
street. | haven't heard a detail ed explanation of
that and | suppose that would be one of the things
| would want the Conmm ssion to |look at is howis it
that the Conmpany is assuring -- insuring, rather,
that those itens are escalated to someone in
Ms. Findlay's spot so that she's not insulated from
what ' s goi ng on.
So it doesn't take a Comm ssion

conplaint to bring that to her attention, but all
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t hose direct calls make it to her and her group.
That woul d be one of the first things that | would
be very interested in. | would be extremely
interested in the efforts of M. Brown. You know,
if, as I'"'m concerned, based on what M. Hanmes said

about how hard it was for himto keep track and

shepherd over more than 10 agents, | don't want to
reveal something that's proprietary in what |'m
about to say about the nunber. |'s the number of

the total sales agents, can | say that on the
record?

JUDGE Gl LBERT: Yeah, that's open.

THE W TNESS: | think there is somewhere in the
real m of 130. If it's hard for M. Hanes to watch
over 10, | don't know how M. Brown's going to
wat ch over 130. | would just be very interested to

see what he's doing.
BY JUDGE Gl LBERT:

Q Why would you not, assum ng the Comm ssion
has this authority, why would you not sinply
preclude door-to-door selling all together?

A Your Honor, the problem I|I'm facing here is
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that sort of as a matter of what | do day in and
day out for the last 13 years, we're into the
busi ness of resolving problems, trying to resolving
things amcably, trying to get to a point where
t hings are fixed instead of having everything fal
apart .

So I'm although I think that, you know,

if things continue, that the Comm ssion would have

to act, | don't think that the Comm ssion should
stay its hand forever, but I'minterest in finding
a solution. | just think that we don't want to

have proceedi ng, after proceeding, after proceeding
to get there.

As was brought up in cross yesterday,
t here has already been one docket with the sane
exact allegations out there. It was settled
wi t hout any violations found or anything |ike that.
We're at the table again, we keep seeing this
oscillation of complaints in our records. | think
we need to find a solution to it but I"'m-- | guess
l"'ma little leery to conpletely pass judgenment on

the sales nmethod it self. | think what happened is
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we've seen a | ot of documents, inmprovements in
documents over tinme but we haven't seen anyone go
into the field and try to exercise direct control
over these agents. | guess I'mw lling to give that

a try before we say get rid of it, but that's

just -- I'msorry, that was kind of a |ong w nded
answer .

JUDGE Gl LBERT: It's fine that it was a | ong
answer . | asked you to expound and that's what you
did and | appreciate that. |I'm done, how about

redirect?
MS. NAUGHTON: Can we have a m nute.
(Break taken.)
JUDGE Gl LBERT: So, you do have redirect? W
are back on the record. Redirect.
REDI RECT EXAM NATI ON
BY
MS. LIN:
Q M . Agnew, if you remenmber M. Clancy had
directed you to Page 12 of your direct testinmony,
where you state, refrain fromfinding any further

alternative means for increasing the agreed upon 75
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per year maximum for its early term nation fees.
Do you recall that question?

A Yes.

Q And then M. Clancy also brought in the CUB
Facts and how Nicor Advanced Energy Services
charges $20 a month for exiting their contract; is
t hat correct?

A Ri ght .

Q Now, bringing you back to your statement
about your 75 a year maxi mum being the maxi mum, was
that the full discussion that you had had regarding
the term nation fee?

A No, it is not.

Q If I can -- if | can correct M. Clancy,
isn't it correct that the first part of that
statement in your direct testimny says, if ny
analysis of the Geo Gas cancell ation policy is
correct, USESC needs to reconsider its early exit
fees for the Geo Gas program on any bills submtted
t hrough the respective distribution utility and |
believe it should refrain fromincreasing the

agreed upon $75 per year maxinmum for its early
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term nation fees; is that correct?

A Yes.

Q And, in fact, you learned this because
t hrough your research on Geo Gas, you discovered
that U.S. Energy applies extra exit fees for a
customer who is being provided the Geo Gas program
is that correct?

A That is correct, | found that on the
contract.

Q And then also M. Clancy again talked to
you about the Nicor Advanced Energy Services
charging $20 a month for exit fees, they are no
| onger allowed to do that either, are they?

A On a new contrat signed after the
| egi slation that capped exit fees at a maxi num of
$50, they would not be allowed to do that.

Q Okay, thank you. M . Clancy al so asked you
several series of questions conmparing U.S. Energy
to other alternative gas suppliers. Do you recal
t hose series of questions?

A Yes

Q Specifically he had asked you if you knew
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of any other alternative gas suppliers who required
third-party verifications. Do you remember that
gquestion?

A Ri ght .

Q And he al so asked you how many ot her

alternative gas suppliers you are aware of that do

recorded voice -- voice recordings; is that
correct?

A Correct.

Q And then he also asked you another question

regardi ng whether or not any other alternative gas
suppliers are required to disclose their for profit

status as a conpany; is that correct?

A Ri ght .
Q How many other alternative gas suppliers in
the State of Illinois do you know of that sell door

to door their product?

A To nmy know edge, U.S. Energy is the only
one that uses door to door as a wide scale and its
princi pal marketing method.

Q And would you agree that it's fair to

i mpose different standards on a conmpany that sells
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their products in a different manner than any other
alternative gas supplier in the State of Illinois?

A | think it's fair, given the pattern of
conpl aints that we've recognized, to try to find
alternative solutions to fix the problens that keep
occurring over and over again.

Q M . Clancy and the judge tal ked about your
recommendations with regard to the conpl ai nt
tracki ng database that U.S. Energy now inplenments,
which it didn't inmlement before. And you had
talked a little bit about some of the things that
you wanted to see and sonme of the recomendati ons
you wanted to see and how your recommendati ons have
changed. Can you go into that a little bit nore?

A The conpl ai nt database is something | have
heard very little about. It was just nmentioned in
cross a little bit yesterday as a new concept. And
so it's something that | identified as a problemin
any direct testimony that in response to data
request the Conpany had said that they do not track
t hose sorts of things. And to me it's very

i mportant that if you're going to have the CCR
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group doing the kinds of things that M. Findlay
says she was capable of doing in that office, that
they're not be any barriers to customers who have
t he same kinds of problems that we're noting in our
complaints, getting to Ms. Findlay's office.

And it's far more inportant on that
| evel for things to be escal ated through the direct
conplaints that U. S. Energy m ght get than from
just the complaints that are received fromthird
parties.

Q M . Clancy also directed your attention to
exhibit 1.7 of M. Potter's direct testinmny where
he asked you to | ook at one of the third-party
verification scripts that was in effect in either
April or February of 2008. Do you recall that I|ine
of questioning?

A Yes.

Q Are you personally aware of any third-party
verifications who have followed that script
directly?

A In reviewing the third-party verifications

t hat we have heard, | can't recall if they follow
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this exactly or not.

Q Do you see problems with the third-party
verification script as witten in Exhibit 1.7?

A | would prefer to have a third-party
verification that asks each sinple question
stopping as outlined in ny rebuttal testinmny and |
guess | would add a final question which is, is the
sal es agent or maybe this would be a first
guestion, is the sales agent still present, to try
to confirmthat the sales agent has left and is no
| onger there with the customer.

Q And why would you feel that that question
IS necessary?

A | think that the presence of the agent may
cause some undue influence over the customer.

Q And does this just sort of piggyback on the
sal es presentation that had just taken place on the
customer's home or on the customer's porch?

A | think the fact that they are not very
commonly separated can cause sone problems that we
are seeing.

Q I n your opinion, would a third-party
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verification necessarily elimnate any fraud that
has taken place during the sales presentation?

A On its own it wouldn't elimnate it.

Q For instance, let me take you back to
Ms. Vargas' third-party verification script. W
all recognize that it most |likely was a forgery
because the person that was inpersonating

Ms. Vargas was in fact the same person; is that

correct?
A Ri ght .
Q If M. Gray had used a woman, let's say his

girlfriend or his wife to inpersonate Ms. Vargas'
voi ce, would U. S. Energy or | should say, would Ms.
Fi ndl ay and Ms. Findlay's group the CCR depart ment,
woul d they have necessarily discovered that fraud
as quickly as they did had it been a real woman
tal king on behalf of Ms. Vargas?

A | think it would have been nmuch nore
difficult for themto detect them that quickly.

MS. LIN: Judge, | don't think |I have any nore
guesti ons.

MR. CLANCY: No questions.

973



10

11

12

13

14

15

16

17

18

19

20

21

22

THE COURT: Okay, M. Agnew, we're done, thank
you. We'll need to move everything that we have
back into the other room

(Wtness excused.)
(Break taken.)

THE COURT: | spoke to some of you, | think,
informally while we were still in the other room
about establishing the rest of our schedul e.
Obviously I don't want to do that now. | see sone
fol ks who are absolutely ready to wal k out of this
room.

MS. SODERNA: Not that | didn't have fun.

THE COURT: And | need to walk away from this
case for a few days and get caught up on sone other
t hi ngs.

MS. NAUGHTON: \What were you intending, thinking
about ?

JUDGE Gl LBERT: | mean, one possible way to do
this would be to adopt the same intervals that we
had already built in way back when, but that's shot
as of this moment because | don't want | ots of

exhibit and --

974



10

11

12

13

14

15

16

17

18

19

20

21

22

MS. LIN: Judge, do you feel |ike another post
hearing type of situation would be beneficial fo
ryou?

MS. NAUGHTON: Or | suppose alternatively we
could try to work on a schedule to send it by
e-mail to you to see if it satisfies you. I f we
can't do it, we could have a status.

MS. LI N: "' m tal ki ng about how you tal ked about
actually entering in, because | remenber Marty had
wanted to enter all of that supplemental evidence
t hat had been sent to us and we all admtted that
we haven't had a chance to do that so you
recommended not marking this record heard and
t aken, postponing in the future a hearing date and
then briefing schedule after that. So | don't know
if you still wanted to go down that route or not.

THE COURT: Let's go off the record.

(Di scussion off the record.)

THE COURT: We've concluded the evidentiary
portion of the case. At |east thus far everything
t hat has been prefiled is in the record or has been

deni ed adm ssi on. All the cross exhibits are in or

975



have been deni ed adm ssi on. Not mar ki ng the case
heard and taken as there is potential of taking in
new evi dence at a | ater date.

There may or may not be an existing
briefing schedule. The parties aren't clear as to
whet her there is one that could be considered
currently effective, | don't recall. I n any event,
if there is such a schedule, it is not going to be
adhered to, |I'm making the decision to annul that
schedul e. It sinmply would not be practicable. I n
part because the transcript will not be avail able
for one to two weeks. In part because an enornous

record has been created, which may be a bit |onger

than I had expected, |I'm not sure how the parties
feel about that. And in part because, at |east for
myself, | have to turn to some other business here

at the Comm ssion and the parties may feel the sanme
with respect to their own schedul es.

What we will do is by the latter part of
next week |I'lIl contact the parties via e-mail so
that we can select out next status date, which

woul d probably be in about a week thereafter or
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perhaps a bit nore in order to accomodate your
schedul es. | would |like the parties to consider
both a new schedule for briefing and any other
activity they think should occur in this docket.
And hopefully in addition to that, consider now
that an evidentiary record has been created,
whet her there is -- there now exists a possibility
of settling the case to everybody's satisfaction
wi t hout an order from the Comm ssion.

So we're continued generally with the
idea that by the end of the next week "Il -- "1l
set a new status date for the case. And let nme
just say that by annulling the existing schedul e,
if there is in fact an existing schedule, |I'm not
addressing the intervals that were created in that
schedul e. | know those were created by the
consensus of the parties and those intervals m ght
have been fine, it's just that we can't start that
process on that schedule if there is in fact that
schedul e.

Okay. And I'll just say on the record

what | said off the record, | thought the parties
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did an extraordinary job of presenting the case.
That goes to all the parties and | thank you for
the for the professionalism and the degree of
cooperation.

(Whereupon the above-entitled

matter was continued generally.)
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